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FEDERAL 
ADMINISTRATIVE LAW 


F. Trowbridge vom Baur 


Member of the Bar of the Supreme Court of the United States; associated with 
Milbank, Tweed & Hope of New York City and Washington, D. C. 


2 Volumes Pocket Supplementation 


With Procedural Forms and an Appendix of 
Complete Statutes Relating to Judicial Review 





TEXT STATEMENT OF COMMON PRINCIPLES APPLICABLE TO 

ADMINISTRATIVE ACTION GENERALLY 

Mr. vom Baur gives recognition to the “horizontal” structure of 

administrative law. His is the first text statement of the rules 

of administrative law which govern the validity of administrative 
t simply of the S.E.C., N.L.R.B., I.C.C., or F.T.C., but 


all federal agencies and state agencies as well where federal 
questions are involved. 


THE PRACTICAL LIMITATIONS ON ADMINISTRATIVE 
POWER—JUDICIAL REVIEW 


Mr. vom Baur'’s treatise deals primarily with the subject of judicial 


review, being designed to show a practicing lawyer what his 
¢ ts are in controversies with or before administrative 
i The big 1 1estions for the practicing lawyer are— 
N the rules governing the validity of administrative 
I fore the Commission, what are my rights 


FIRST ADEQUATE TREATMENT OF THE 
CS aaputonnng~eanee-shier LAW” FIELD 
Mr. vom Baur’s book brings together under one title all material 
bject of administrative law. Heretofore law books have 
d administrative law as consisting of a variety of 


srtical’’ channels in separate fields of substantive 
r example gpsven cases have been buried under “Car- 
immigration ses were segregated under “Aliens”; 


Board Cases were herded under ‘Master and Servant”; 
CS. cx scattered through “Licenses’’ and other topics. 


Write for date of publication, price, terms, cash discount, 
and descriptive literature. 


CALLAGHAN & COMPANY 
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FEDERAL TAX COURSE 


GEORGE T. ALTMAN 
(INTRODUCTION TO FEDERAL TAXATION) 


Here is a training course — understandable, practical, dependable — with emphasis 


on federal income taxes applicable to both corporations and individuals. 


Plain-English explanations of the basic principles underlying federal taxation, supple- 


mental full texts of pertinent laws, income and excess profits tax regulations in full, filled-in 


forms, illustrative problems and practice exercises all combine to demonstrate federal taxa- 


tion as actually interpreted and applied — and to develop the technique of attacking and 


understanding federal tax questions. Ideal for staff training. 


Write for Details 
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Holmes-Pollock Letters 


THE CORRESPONDENCE OF MR. JUSTICE HOLMES AND 
SIR FREDERICK POLLOCK, 1874-1932 
Edited by Mark DeWotre How: 
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Our Cover—This month we por- 
tray Chief Justice Waite. The picture 
is from a photograph by the famous 
Brady, who recorded the Civil Wat 
in pictures. The Chief Justice was 
born in Lyme, Connecticut, in 1816, 
and he is buried there, but he is 
identified with Ohio, where he en- 
tered a law office in 1838 upon 
graduation from Yale and where he 
lived and practiced until his appoint- 
ment as Chief Justice of the United 
States in 1874. He came to the high 
office in a most difficult time, with 
Reconstruction and the Commerce 
Clause looming large. Personally 
lovable and popular, he was greeted 
by the bar with only moderate ac- 
claim, but in our own time, his 
reputation has risen and his merits 
as a judge have been more justly 
appraised. In his thousand opinions, 
over a term of fourteen years, he 
guided the course of the post-war 
settlement, interpreting the wat 
amendments with what men began 
to see was justice, developed public 
utility law, met the great problem 
of the Granger Cases, narrowed due 
process and the contract clause and 
allowed more play to police power 
and the states, perhaps tended to 
elevate the public interest over the 
bill of rights. But Mr. Justice Frank- 
furter (writing of course not from 
the bench, but from the professor’s 
chair) has said of him that “he be- 
longs to the great tradition of the 
Court,” and that “he did not confine 
the Constitution within the limits 
of his own experience, nor did he 
read merely his own mind to dis- 
cover the powers that may be exer- 
cised by a great nation.” 

The neglect of Chief Justice Waite 
is attributed by this acute commenta- 
tor to the absence of the artist in 
the Chief Justice; he misses the 
“grand style,” but “the limited ap- 
peal of his opinions is due in part 
to something else—to fulfillment of 
one of the greatest duties of a judge, 
the duty not to enlarge his au- 
thority.” 
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IN THIS ISSUE 


Submarine Warfare. The United 
States in this month of October, 1941, 
stands at the cross roads of history in 
regard to its position as a world 
power. It is in much the same posi- 
tion of trial and uncertainty as con- 
fronted the country because of the 
sinking of the Lusitania and the start 
of ruthless submarine warfare by 
Germany in 1917. The principle of 
Freedom of the Seas has been a main 
doctrine of our Foreign Policy since 
the presidency of George Washing- 
ton. We have sometimes wavered fon 
short periods in this regard but our 
consistent traditional policy, based 
upon our national interest, has al- 
ways been one of stern insistence on 
the right of our ships to sail the Seven 
Seas with unrestricted freedom. We 
submit to the accepted doctrines of 
International Law (including Block- 
ade in time of war), but further than 
that we will not budge. That is the 
gist of the President’s recent talk. 

It is for these reasons that the 
article by James W. Ryan on sub 
marine warfare in this issue is par- 
ticularly timely. Mr. Ryan is an 
acknowledged authority on his sub- 
ject and he writes with both style 
and vision. 


War Taxation. Everybody realizes 
that the present emergency has 
brought about a tax situation almost 
equivalent to war conditions. Most 
people cheerfully accept the added 
burdens, whether of taxes or of 
service, which confront them in the 
business of defense for the nation. 
One of the most important questions 
of taxation about which there has 
been little sound discussion is: The 
comparison from a business point of 
view of the tax load as between a 
corporate business structure and a 
business conducted by the individual. 
The Journat has asked a leading 
student of the law of taxation to 
write on this important question. 
Mr. Wentz’ article in this issue will, 
we believe, be read with interest and 
profit by all lawyers. 


Law Lists Old and New. A com 
plete listing of all the lawyers in 
every city, county, and hamlet of th 
nation 90 years ago with their ad 
dresses (24,948 of them) is found i 
the old volume described on p. 627 of 
this issue. Thumbing through th 
book arouses the latent archaeo 
graphic instincts that lie in ever 
lawyer. Here is proof of the growing 
awareness of the unity of the bar in 
America at an early date. Here is a 
impressive showing of the significance 
of our profession in the life of the 
country a century ago. For man 
lawyers it will be a sort of sourcebook 
to run down the geneological tree of 
the bar in numerous states and towns 
of the country today. 

In a particular sense here is proo! 
of the need and value of good lay 
lists. This book is the beginning o 
an important and thriving and us 
ful by-product or adjunct of the pro 
fession as we know it today—th 


many excellent and valuable law lists 


Book Reviews. For most readers, a 
Book Review, like a Preface, is what 
Shakespeare called “caviare to th 
general.” They are little read, i 
spite of the fact that in both of ther 
there is often found the best of goo 
writing. To realize this we have onl} 
to recall that some of the best of Ma 
caulay’s Essays were written as book 
reviews. This is equally true ol 
Stevenson and other writers. Th 
success of such magazines as Reade 
Digest proves that readers in ou 
generation like their reading co! 
densed, with the dross removed. In 
view of this latest development in 
reader psychology, it is strange that 
there has not been a revived interest 
in book reviews. May one predict 
that it is on the way? 

The book review department 0! 
the JOURNAL has been in the hands 
of the same editor for more than te! 
years. It deserves attention from al! 


lawyers interested in good reading 
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a contract in some outside stat 
before you make the first move on 


, you should be qualified even before you submit 
have your own designated agent for 
pulled out of the state? Better ask your lawyer 


Going after 
fied as a foreign corporation in that state 
pro the job? Is it a state in whicl 
. a bid? Is it a state in which you should 
process even after you have 
before you do a thing. 
cP! n is a creature of porate protection for corporations doing business 
y—tl law: What it may do or be is not, as with an away from home — must first have @ lawyer- 
individual, what it chooses, but what the law If you would know more about it, write for 
he privilege of doing or being. If it is free pamphlet, “When A Corporation Leaves 
here that it Home.” 


Don’t forget that a corporatio 
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Agents in Every County Seat throughout 
the United States, with authority to issue immediately 


any type of bond required by the Courts, are one reason 
for the front rank position of the U.S. F. & G. as a writer 


of Court Bonds. Make use of this service. 





rT the Slog in 


Originators ¢ 


Home O fice ; 


We Solko G. 


UNITED STATES FIDELITY & GUARANTY COMPANY 


SA LTIMORE 


onsult your Agent or Broker as you would your Doctor or Lawyer 

















Law Office | 
Organization 


Z | 


REGINALD HEBER SMITH 


of the Boston Bar 


Reprint of 4 Articles 
from 
AMERICAN BAR ASSOCIATION 
JOURNAL 


May, June, July, August, 1940 


Copies May Be Secured 
AMERICAN BAR ASSOCIATION 
JOURNAI 
1140 N. Dearborn St., Chicago 

















Price 25c 
! 
} 








A BINDER FOR THE JOURNAL 


We are prepared to furnish a binder into whicl 
separate issues of the JouRNAL can be inserted and from 
which they can be detached with ease by means of 


special device 

It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 
shelf with other books 

The price is $1.50, which is merely manufacturer's 


ost, plus mailing charge. Please mail check with order 


AMERICAN Bar ASSOCIATION JouR? 
1140 North Dearborn Street 


Chicago, Ill 
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BACK IN 1890... 


When Idaho ¢@» was admitted to the 
Union... Congress adopted regulations 
to prevent collisions at sea... & , 
Anti-trust law was passed vied 
és trade against unlawful restraint. . 
Wyoming [om was admitted to the Union . 
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Fortification and defense act ee passed . 


Issuance of $3 bill P54 discontinued by law.. 


World’s Columbian Exposition’ cow s\onened ... 


eo 


nad We O) Maile behest 


It is a matter of pride that many of the present relationships of 
the FéD with nationally known law firms had their beginning at 
that time—51 years ago. Through the years, the Law has met and 
mastered problems of complexity undreamed of half a century 
ago. And FéD service to lawyers and their clients has grown 
steadily. Today 48 field offices and 9,500 agents make our service 


as readily available as your telephone. 
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NN lawyer’s time 


) 
| and advice are his 


stock in trade.” 


Lincoln 














Lincoln the lawyer, might also have said: 


“Conserve Your Time by Using the Easiest 
and Speediest Means for Finding the Law.” 
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WORDS and PHRASES 


PERMANENT EDITION 





The One-Minute Method 





for finding the Elusive Case-In-Point! 








Ask for full details including sample pages 
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PAUL, MINN. 
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THE CODE OF EVIDENCE 
PROPOSED BY THE AMERICAN LAW INSTITUTE 


By PROFESSOR EDMUND M. MORGAN 


Harvard Law School 


CONTINUED FROM SEPTEMBER JOURNAL) 


NOTEWORTHY FEATURES OF THE CODE 
III 
A—Qualifications of Witnesses 
ile 101 makes every person qualified to be a witness 
s he is incapable of expressing himself so as to be 
rstood by the judge and jury or is incapable of 
rstanding the duty of a witness to tell the truth. 
few jurisdictions this 
ready the law; in most 
anges the law in only 
respect. By statutes in 
y states some interested 
ms are forbidden to 
fy against the estate of 
cedent or incompetent 
reference to some ol 
atters occurring before 
leath or the incompc 
The provisions of 
statutes are various 
have almost without 
puion been the source 
1uch useless litigation 
example, the North 
lina statute had up to 
} been before the Su 
ne Court in 221 cases; 
in New York the stat 
up to 1921 had been 
wre the appellate courts 
less than 324 times 
enfield’s book devotes 
pages to an interpreta 
of this statute, which 
rs less than fourteen 
s of print. 
\ll such statutes are 
ed on the fear of perjury 


Ihe temptation to misrepresentation and perjury in such 

however superior many might prove to it, was doubtless 
ight by the Legislature to be too great to permit the survivor 
peak.” Harris v. Bank, 22 Fla. 501, 507 (1886). “The temp 
m to falsehood and concealment in such cases is considered 
great, to allow the surviving party to testify in his own behalf. 
other view of this subject would place in great peril 
estates of the dead, and would in fact make them an easy 
for the dishonest and unscrupulous...” Owens v. Owens, 14 
Va. 88, 95 (1878 
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Professor Edmund M. Morgan 


and are quite as ineffective to prevent it as was the 
common law rule which disqualified the parties to an 
action and all others financially interested in the out- 
come. In the notorious cases in New York and Cali- 
fornia where false claims for large sums have been 
presented against the estates of decedents, these statutes 
have never hindered the claimant from introducing evi 
dence of conversations, promises and other con- 
duct of the decedent. At 
each crucial interview one 
or more of the claimant's 
trusted friends have been 
conveniently present. As to 
smaller claims for services 
rendered, the same is true. 
As Hon. J. D. Senn, County 
Judge of Madison County, 
New York, said in com- 
menting upon the New 
York provision: 
As the elder Weller told 
Sam, a wife may come in 
mighty handy to prove ‘a al 


ibi’; so she is often a great 
help to a claimant. 


Such testimony is just as 
difficult to test by cross 
examination and to meet 
by opposing evidence as is 
that of an interested sur- 
vivor, and is usually subject 
to less suspicion because of 
the apparent disinterested 
ness of the witness. 

Furthermore by this inef- 
fective statutory attempt to 
prevent dishonest claims, 
honest claims are nullified. 
The honest claimant will 
not suborn perjury. In an- 
swering the assertion that without the statutory pro- 
vision the estates of the dead would be placed in peril, 
Mr. Wigmore has asked: 

Are not the estates of the living endangered daily by the 
present rule, which bars from proof so many honest claims? 
Can it be more important to save dead men’s estates from false 
claims than to save living men’s estates from loss by lack 
of proof? 

And Mr. Henry W. Taft, who has had wide experi- 
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CODE OF EVIDENCE 


New York statute gives this 


ence in cases involving the 
testimony 


By Section 829 it is sought to guard against the dange) 
i 


sometimes very real, of dishonest claims asserted against de 


cedents’ estates, by excluding cations made by a 


decedent to an interested persor I} restriction not infre 
quently works intolerable hardship in preventing the establis! 
ment of a meritorious claim. Furthermore, it has been en 
forced with the most rigorous literalness, and has been the 
occasion of a labyrinth of subtle decisions. A long experience 
leads me to believe that the evils guarded against do not justify 
In the early development of oul 


nterested witnesses was 


the retention of the rule 


jurisprudence the testimony of all 


r} 


excluded; but experience gradually led to the conclusion that 


the restriction should be relaxed and more reliance should 


be placed upon the efficacy of our process of investigating truth 


} 


Cross-examination, for instance, has been found to be well 


calculated to uncover a fraudulent scheme concocted by an 


interested party; and where that has failed the serutiny to 


which the testimony of a witness is subjected by the cou! 
and by the jury, has proven efficacious in discovering the truth 
to say nothing of the power of circumstantial evidence to dis 


credit the mere oral statement of an interested 
noted that Rule 603 


declarations of a pet 


witness 
In this connection it must be 
makes admissible all relevant 


son who has become unavailable as a witness by 


death or incompetency Consequently the survivor's 
decedent's 
Such has 


been the situation in Connecticut for nearly a century. 


testimony can be met by evidence of the 


statements whether self-serving or disserving. 


During the 1920's a Committee of the Commonwealth 


Fund collected data from lawyers and judges concern 


} 


ing the operation of these provisions in Connecticut 


lhe following excerpt from its report is pertinent: 


\ questionnaire was subm ted members of the bar and 
bench of Connecticut with spec reference to the provisions 
authorizing the receipt in evidence of declarations of decedents 


Iwo hundred and eighty-eight answers were received, of which 


eighty-eight recorded no experience 


Ihe practical importance of this character of evidence in 
actual litigation is shown by the fact that sixty lawyers reported 
one or mere cases where these declarations were the exclusive 
evidence in support or in contradiction of the claim, and ninety 


three reported one or n cases where they were the most 


important evidence 


Of twenty-one lawyers without experience, twenty thought 
greater safeguards necessary. Of one hundred and fifty-two 
lawyers having experience, sixty per cent. were satisfied with the 
Statutes as they are Ihe Justices of the Supreme Court were 
unanimously of this opinior ind eighty-one per cent. of the 
Superior Court judges agree Of the four Common Pleas 
judges, three believed additional safeguards advisable. Outside 
of these, the only class of lawyers opp sed to these provisions 


were those who had little or no experience with them And 
hy 


those of experience who suggested amendment usually advised 

only the requirement of preliminary idings by the judge o1 
| i 

the requirement of corroboration 


Ihe answers of the Connecticut lawyers who had no 
experience with these provisions support the thesis upon 
which the usual statute is built. 


enced practitioners and judg 


Ihe answers of experi 
dges show that thesis to be 
built upon imaginary evils. Testimony at the Annual 
Meeti 
tised both in Connecticut and in New 


rated the statement mad 


of the Institute in 1940 by lawvers who prac 
York corrobo 


to the Commonwealth Fund 


uo 
ig 


Committee by an experienced lawyer of Hartford: 


I have known of numerous cases of s iS injustice in the 
state of New York where the rule is the reverse of the Connecti 
cut rule. I do not recall any case where I thought fraud was 


perpetrated or injustice done and I think if I had had any sucl 
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experience I should remember it because, Owing to unfortuna 
experiences in the State of New York and knowledge of ma 
other instances in cases in which I was not engaged, I have e 
tertained the opinion that the Connecticut rule was emine 
superior, and if I had ever known of a case where the Con 
badly I think I should have 


cut rule worked remembered 


The facts then are that the disqualifying statutes ir 
vite much litigation and many vexatious appeals; tha 
lawyers who have had experience with them have foun 
them unsatisfactory; that lawyers practising In States 
having no such provisions find the lack of them pos 


tively beneficial in the administration of justice. Exp 


] z= 


wisaom Ol his Rule 


ence, then, demonstrates the 


It was earnestly debated at the 1940 meeting of 


Institute and was approved 


B—Impairing and Supporting Credibility of Witnesses 
Rule 106, which regulates evidence affecting credibil 
ity, puts the whole matter on a simplk and sensible basis 
It disregards the numerous rules of thumb upon 
subject developed by judicial decisions. With few excey 
tions it makes admissible both on cross-examination « 
a witness and otherwise any evidence having substai 
tially probative value as to his credibility. As to this 
three observations are pertinent. First, it abolishes u 
common law rule which forbids a party to impeach his 
[here 
this common law prohibition, but the most reasonab! 


explanation is that when parties were first pr rmitted 


own witness. is much doubt as to the origin of 


present pertinent data te the trier of fact through wit 
nesses, 1l was regarded as a matter of favor and not ol 
right. A party who had secured the privilege of present 
ing information through a witness could hardly b 
heard to assert that the witness was unworthy of credit 
loday, howe ver, no one sSuppos s that rece ption of ev! 


cdlence 


is a matter of favor, or that parties choose thei 
witnesses; they must take them as they find them an 
they can prove their cases in no other way. But so firm! 


is the adversary theory of litigation intrenched in ow 


common law that witnesses are considered witnesses 


the parties instead of witnesses of the court for 
feeble 
sionally found in modern decisions serve only as furth 


Second 


parties. [he attempts to justify the rule o« 


evidence of its unsoundness. many of the 


strictive rules which have been evolved by judicial dea 


sion have the object ol pre venting a lawsuit from degen 


erating into a CONtLeSL as to the character of the witnesses 


for the respective parules This object 1S achieved DY 


Rule 403, which gives the trial judge discretion to ex 


clude evidence if he finds that its probative val 


outweighed by the risk that its admission will necess! 


tate undue consumption of time or 


reate undue pre 


udice or confusion of issues or unfair surprise. The s 


stitution of this flexible rule for a series of detailed rules 


of thumb enables the trial judge to admit all really help 
ful evidence and to exclude that which will divert o1 
mislead the jury or waste time, and tends to discouragt 


frivolous appeals. In particular Rule 106 permits th 
judge in his discretion to exclude extrinsic evidence ol 
prior inconsistent statements or othe prior inconsistent 
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CODE OF EVIDENCE 


luct unless the witness has been given a fair oppor 


ty to deny or explain the statement or conduct 


rd, evidence of traits of character of a witness othe1 


honesty or veracity, and evidence of his commis 


or conviction of a crime not involving dishonesty o1 


statement are made inadmissible. This, because the 


Imissible evidence seldom has appreciable probative 


upon credibility and always carries the danger of 


lue prejudice 


[The rule laid down by the House of Lords in the 
en’s Case, 2 B. v. B. 286, forbids a cross-examine} 
juestion a witness al a prior contradictory state 
1t contained in a writing unless the writing ts first 
wn to the witness or read aloud to him. This curb 
ross-examination still prevails in many of our states 
though it has been abolished in England. It is a pro 


tion to the shifty, « r falsifier, and of little or no 


to the honest witness. Rule 106(2) expressly repudi 
it and can harm no truthful witness where the trial 
ve has such contro is provided in Rule 105 of 
Code. 
It is to be noted that both the rule of the Queen's 


se and Rule 106 conduct of the 
j 


s-examination. They have nothing to do with the 


the 1 as extrinsic evidence of a 


only to the 


roduction of 


or contradictory st nent, or with the rule which 
1uires the produ tion of an original writing as the 
evidence of its content.’ 


C—Privileges—Personal and Non-Personal 


ileges into personal and non 


Che division of pri 
government in 


nterests of the 


sonal ¢ mphasize S 


former as Oppost the interests of the litigants on 


latter. Under our adversary system of 


nesses 1n the 


ration rules of adr ibility and privilege are usually 


orced only at the demand of an adverse litigant, 


ept where a witness claims a privilege. In the case of 


1 


personal privileg s the court should represent the 


ernment and ref to allow the privileged matte 


be revealed to the triment of the government reé 


rdless of the desires the litigant or of the witness 


ess he be a superior representative of the govern 


> 


nt. This applies to Rules 301 to 304 which cover 


rets of state, official information disclosure of which 
uuld be harmful to the government, communications 
a grand jury to the extent that their secrecy is re 


ired for the effec idministration of justice, and 


entity of informers. These privileges are recognized 


common law. Under the Rules, the judge determines 


hether or not the desired information constitutes a 
ret of state or whether the disclosure of other official 
formation will be harmful to the interests of the 
2. The Council and A rs proposed as a paragraph of Rule 
18) that when an accused takes the stand as a witness no evidence 
his commission or convictior f a crime other than that for 
ch he is on trial s e admissible for the purpose of 
pairing his credibility. This did not make the evidence inad- 
ssible if relevant a1 etent upon any other issue. It was 
posed as a complemer f Rule 201 (3) which permits comment 
on an accused’s failure to testify. It was ordered stricken at 
e Annual Meeting of Institute in May, 194] 

OcTrosper, 1941 \ 


government: under the authorities there is much un 
certainty as to whether this decision lies with the judge 
or with an executive or administrative officer. 

The personal privileges are privilege against self 
crimination; privilege against disclosure of confidential 
communications between lawyer and client, between 
husband and wife and between priest and penitent 
privilege to refuse to disclose religious beliefs and polit 
ical votes, and privilege against disclosure of trad 
secrets. They do not include any privilege for com 
munications to physicians, bankers, accountants or news 
paper reporters. The common law recognized no priv 
ilege for any of these last mentioned communications 
In only a very few states is there any statutory privileg: 
for communications to bankers, accountants or news 
paper In many states statutes with varying 
limitations and qualifications create a privilege for com 


munications between patient and physician. Experience 


re porters. 


shows that these statutes result in suppression of valu 
able testimony for flagrantly improper purposes. Ther« 
is not a shred of evidence that they tend to improve the 
public health. The evidence is overwhelming that they 
foster fraud in litigation over insurance and personal 
injuries. In this connection it is to be noted that neither 
the common law nor this Code sanctions the disclosure 
of confidential communications between professional 
advisers and their clients or customers. Such a disclosur« 
What the 
common law and this Code do is to refuse to prevent 
they 


may constitute a tort or a breach of contract. 
disclosure of such communications when are de 
manded for a proper purpose in a court of justice. 

The general theory of the Code is that all relevant 
is universally con 


evidence should be admissible. It 


ceded that relevant confidential communications art 
likely to be most trustworthy and are usually capabl 
of reasonably accurate valuation even by an untrained 
trier. Therefore they should be made the subject of 
privilege only to the extent that sound social policy dé 
mands, and should not be buttressed by provisions 
which will encourage claims of privilege to be made 
Generally speaking the Code preserves the personal 
privileges which the common law created, and contains 
few, if any, limitations upon them which are not sup 
ported by some respectable authority. The following 
provisions, however, should be noted. 

1) Paragraph (3) of Rule 201 permits comment by 
court and counsel upon the failure of the accused to 
take the stand. As proposed to the Annual Meeting in 
1941, Rule 106(3) forbade the introduction, by cross 
examination or otherwise, for the purpose of affecting 
the credibility of an accused who takes the stand, of any 
evidence tending to show that he had committed o1 
been convicted of another crime. The Advisers and the 
Council believed that Rule 201(3) and Rule 106(3) wer 
bound together, and that good policy as well as fairness 
to the accused required 106(3) if comment were to be 


2 


allowed on the failure of an accused to testify 
3. See footnote to Rule 106 supra 
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2) Rule 225 provides that if any privilege other than 
that of an accused to refrain from testifying is claimed 
and allowed, the judge may in his discretion comment 
and permit counsel to comment thereon, and the jury 
may draw reasonable inferences therefrom. Where such 
a privilege is claimed, the judge may ascertain why it is 
claimed; and then determine whether it would be fair 
to permit comment. 

3) By Rule 223 a previous voluntary disclosure or 
consent to a disclosure by another of privileged matter, 
or a contract not to claim a privilege, destroys the priv- 
ilege. A party should not be permitted to use his priv- 
ilege as a vendible commodity, or to use it solely for the 
purpose of preventing disclosure in an official investiga- 
tion. If he discloses it to others, he should be required 
to disclose it in court. 


D—Testimony by Judge or Juror 

As to testimony at the trial in which the judge or the 
juror is sitting, the generally accepted rule is embodied 
in the Code. 

As to the testimony of a grand or petit juror, all re- 
strictions are removed where the act, event or condition 
known to the juror is a subject of lawful inquiry. But 
where the issue is the validity of a verdict or indict- 
ment, no testimony as to the mental processes or the ef- 
fect of anything upon the mind of a juror is admissible. 
This last is almost everywhere accepted. The former 
is the subject of divergent views. 


E—Remoteness, Prejudice, Confusion of Issues 

In handling the vast multitude of cases in which 
courts and writers have attempted impossible distinc- 
tions between logically relevant and legally relevant evi- 
dence, the Code gets back to first principles. It defines 
relevant evidence as evidence having any probative value 
upon any matter the existence or non-existence of which 
is provable in the action. It then makes all relevant 
evidence admissible except as otherwise specifically pro- 
vided; and entrusts to the trial judge the power, as here- 
tofore stated, under Rule 403 to exclude relevant evi- 
dence the probative value of which is outweighed by 
the risks which its reception would carry. It treats the 
myriads of cases dealing with physical capacity, skill, 
means, Opportunity, motive, intent, design, knowledge, 
and conduct tending to show their presence or absence, 
as mere examples of this general principle. It proposes 
specific rules concerning character and habit and for the 
few situations in which the courts have evolved positive 
exclusionary rules that seem supported by social policy. 

As to character, the Rules proposed are more liberal 
than those now generally accepted—when character is 
a fact necessary to establish a liability or defence, it may 
be proved by evidence of opinion, or of reputation or of 
specific instances of relevant conduct. Where character 
is to be used as a basis for inference to conduct, evidence 
of specific instances are generally inadmissible. The 
common law rules as to evidence of accused’s character 


590 


in criminal actions are preserved: and evidence of char 
acter as to a person’s care or skill is inadmissible as tend 
ing to prove the quality of his conduct on a specified 
occasion. 

Evidence of habit or custom is made admissible as 
tending to prove conduct conforming to the habit or 
custom. And habit or custom may be proved by evi- 
dence of opinion and of a sufficient number of specifi 
instances of conduct. For each of these provisions there 
is authority in the judicial decisions. 

The Code preserves the commonly accepted rule re 
jecting evidence of the taking of precautions to prevent 
the repetition of a previous harm or the occurrence of a 
similar harm as tending to prove that failure to take 
such a precaution to prevent the previous harm was 
negligent. It also requires the rejection of offers to com 
promise as tending to prove civil liability: It does not 
require such rejection as tending to prove criminal lia 
bility, leaving this to be cared for by Rule 403. This 
necessarily puts the rejection squarely on the ground of 
policy to encourage settlements and to avoid litigation 

Evidence of liability insurance offered as tending to 
prove negligence is inadmissible. 

The rule as to the exclusion of evidence of other 
crimes and wrongs when offered to prove the commission 
of a specified crime or wrong is by 411 put on a sound 
sensible basis which has support in innumerable cases 
though rarely clearly articulated. Such evidence is mad 
inadmissible only where it is relevant solely as tending 
to prove a disposition to commit such a crime or wrong 
or to commit crimes or wrongs generally. If it is relevant 
for any other purpose, it is admissible. The courts at 
common law will not admit evidence of a person’s crim 
inal or tortious character as tending to prove his con- 
duct on a specified occasion; a fortiori they will not 
admit specific instances of his conduct on other occa 
sions as tending to prove such character. Rule 406 does, 
with certain exceptions, admit evidence of relevant traits 
of character in civil actions as tending to prove conduct, 
but it does not permit such character to be proved by 
evidence of specific instances. This might well be enough 
without a specific rule. But out of abundance of caution 
in this instance the Code specifically excludes evidence 
of a person’s commission of other crimes or torts as 
tending to prove the commission of the crime or tort 
charged when the only series of inferences by which the 
commission of the crime or tort has any probative valu: 
is from that commission to a disposition to commit such 
acts, and from that disposition to the commission of the 
act charged. In all other situations, it is admissible if 
relevant, subject, of course, to Rule 403. 


F—Expert and Opinion Evidence 


Judges and lawyers agree with commentators that the 
entire body of law dealing with opinion evidence needs 
radical revision. Mr. Wigmore says that the opinion 
rule “has done more than any one rule of procedure to 
reduce our litigation towards a state of legalized gam 
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CODE OF EVIDENCE 


ing.”’* The rules evolved in this country which prevent 
witness from relating his relevant experiences in lan- 
age naturally and ordinarily used by laymen, because 
rased in terms of inferences or conclusions, have in 
ed numberless trivial appeals and have caused many 
lefensible reversals. They are vague in phrasing and 
pable of capricious application. There is an encour- 
ing tendency in some modern trial courts to disregard 
em and in the more progressive appellate courts to 
fuse to interfere with the trial judge’s application 
them. 

Ihe necessity for expert testimony has been recog- 
ized at least since the fourteenth century, when the 
recedents show experts being called in to aid the 
idges. Two outstanding abuses have developed since 
xperts have become witnesses for the parties. First, 
1ey are in most instances merely expert advocates. The 
iocking exhibitions in criminal prosecutions and in 
ersonal injury actions need no detailed description. 
Second, when an « xpert has not observed the data which 
re to serve as the foundation of his opinion, his opinion 
ust be hypothetical, for he cannot be permitted to 
lecide whether its foundation in fact exists in the 
articular case. This has led to the invention of the 
1\ypothetical question, which, as Mr. Wigmore says, “is 
yne of the truly scientific features of the rules of Evi- 
lence,” but has been so “misused by the clumsy and 
ibused by the clever” that it “has in practice led to an 
ntolerable obstruction of truth.”’ A distinguished judge 
has described it as “the most horrific wen upon the fair 
ace of justice.” 

In Rule 501 the Code attempts to make it practicable 
for a witness to tell about his relevant experiences in 
language ordinarily used in conversation and readily 
understood by judge and jury. It permits the witness 
to speak in terms that include inferences or conclusions 
and to add relevant inferences. The trial judge has 
entire control of the situation, however, and may re- 
quire that the witness first state the data upon which 
the inferences are founded. It is no objection that the 
inference embraces an ultimate issue to be decided by 


4. Wigmore, Evidence id ed., 1940) Sec. 1929 


the jury. This applies to both lay and expert witnesses. 
It is limited to matters which the witness has perceived, 
and does not touch opinions or conclusions based on 
what others have given in evidence. This is a sensible 
rule, and if sensibly interpreted will avoid the quib- 
bling now so frequent, so annoying and so utterly puz- 
zling to litigants and witness,—that quibbling which is 
expressed in the objection that the question calls for, 
or the witness is giving, not the facts but his conclusion 
or opinion. 

Rules 503-510 embody substantially the same provi- 
sions as the Uniform Expert Evidence Act, which has 
been approved by the Committee of the American Bar 
Association on Improvement of the Law of Evidence. 
Its chief features are: 

1) The judge may appoint expert witnesses where 
he finds that they will be of substantial assistance. 

2) The parties have an opportunity to be heard on 
the propriety of appointing experts and the choice of 
experts. If the parties agree as to the experts, the judge 
must appoint the experts agreed upon. 

3) The parties may call other experts but must give 
reasonable notice of intent to do so. 

4) The judge may order appropriate examinations 
and inspections by the experts, and the filing of written 
reports under oath by the experts, whether or not they 
be appointed by the judge. Each such report is to be 
open to inspection a reasonable time before the expert 
or experts making it are called to testify. 

5) The jury is to be told of the appointment of the 
experts by the judge. Each expert so appointed may be 
cross-examined by either party. 

6) The expert may read his report; he may state his 
relevant inferences, whether or not embracing an issue 
to be ultimately decided by the jury; he need not first 
state, as an hypothesis or otherwise, the data on which 
he bases his inference unless the judge so orders. This 
does away with the necessity of the hypothetical ques 
tion. 

7) Provision is suggested for the payment of part o1 
all the expert’s fees by public authority. 


(To be continued) 


POWER OF COURTS OVER RULES OF PROCEDURE’ 


By GORDON SIMPSON 


President of the State Bar of Texas 


ROMULGATION of Rules of Practice and Pro- 
cedure in Civil Cases by the Supreme Court of 
Texas on October 29, 1940, and the consequent 


failure of an effort in the legislature to bring about 


*This article, an address made before State Bar of Texas, 
July 3, 1941, is the tenth published in consecutive issues of the 
JOURNAL in advocacy of the program of the Special Committee on 
Improving the Administration of Justice 


OcrosBer, 1941 VoL. 27 


a rejection of the rules have made certain the opera- 
tion of the new rules beginning September 1, 1941. 
This achievement does not put an end to our duty as 
lawyers to continue a very earnest consideration of the 
question of rule-making power and to prevent a situa- 
tion arising which will compel us to say the courts are 
not competent to make their own rules of procedure. 

It is trite to say but necessary to remember that 
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POWER OF COURTS OVER PROCEDURE 


lawyers are ultra-conservative as a class and are hostile, 
often unreasonably so, to any suggestion of change al 
though the need for an improvement cries out loudly 
Our addiction to precedent is so deep-seated that no 
less than a general revolt against a given practice is 
sufficient to bestir us as a class into action. We can, 
for instance, say that no less than the failure of ou 
special issue practice, as it grew under Texas court 
construction, was required to make lawyers generally 
favorable to changing the rules. It is rather certainly 
true that if our special issue practice had not bogged 
down to a point where it was about as remiss as the 
common law before the days of equity, we probably 
could not have achieved the results now behind us in 


procedural reform. 


4 


But we ought not to wait until things get so bad 
that something has to be done before we move to 
accomplish needed reforms in the administration of 
justice. And it is fitting that we continue our dis 
cussions of rule-making power as a part of the un 
remitting vigilance which is required of us if we are 
to discharge our responsibilities to the profession and 
the public. 

The question of whether courts should be allowed 
to make their own rules of procedure is more easily 
answered if we have courts of vision, willing to lay aside 
outworn forms and practices, willing to search unceas- 
ingly for the achievement of an ideal set of rules. [f 
we have courts such for instance as obtained in Michi- 
gan from 1850 to 1933, all rule-making by the courts 
would rest in peace. Although the Michigan Supreme 
Court during that period was at times even a celebrated 
court in its pronouncements of the substantive law, it 
was unwilling to exercise rule-making power given 
it in 1850 and only began to function in this regard 
when the legislature requested that the action be taken 
in 1933. If all courts were equally indifferent to theit 
responsibilities, if they in effect abdicated their func- 
tions to the legislative department of the government, 
we could make out but a poor case in favor of lodging 
rule-making power in the courts. But currently Amer 
ican courts have the most encouraging attitude toward 
enlightened leadership that has prevailed in many 
decades. In Texas, our Supreme Court is obviously 
alive to its responsibilities and has not only laid down 
rules of civil procedure but has provided affirmatively 
for their liberal interpretation. 

In taking the position that courts should have the 
power to make their own rules of procedure, we are 
not unmindful nor wanting in appreciation of the sub- 
stantial contributions which our Texas Legislature has 
made from time to time to an expeditious, effective 
system of court procedure. Even before the days of 
the legislature, the Congress of the Republic of Texas 
contributed much to a simple, expeditious proceeding 
in Texas by providing “that the adoption of the com- 
mon law shall not be construed to adopt the common 
law system of pleadings, but the proceedings in all civil 
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suits shall as heretofore be conducted by petition an 
answer.” 

And from time to time the Legislature of Texas has 
enacted many salutary and simple rules which have 
been carried forward into the new Rules of Civil Pro 
cedure promulgated by the Supreme Court of Texa 
the legislative enactments, with only slight textual 
changes, forming well over one-half of the rules unde1 


which we will practice after September 1, 194] 


When the Texas Constitution was amended in 189 


limiting the rule-making power of the courts to th 


held not occupied by legislative enactment, we ob 
served the beginning of an attitude on the part of our 
courts in the construction of rules enacted by statute 
which culminated in what we may justly call an intol 


erable situation 


More and more the legislature moved into and On 
cupied the field of rule-making and consequently, less 
and less the Supreme Court undertook to make and 
enforce rules for the trial of cases. The legislature pro 
gressively legislated in this field, going into ever greate! 
detail and particularity. Coincidentally with this move 
ment, the courts appeared more strictly to construe thé 


rules as thus laid down by the legislature Thus court 


construction of legislative rules of procedure was as a 


whole not liberal—but was, on the contrary, strict and 


technical with the consequence that the rules in som¢ 
instances became the allamportant thing instead of 
the means to an end. The responsibility for enactment 
of salutary rules of procedure did not rest with the 
courts; and if an application of the rules of procedure 
resulted in a suitor with a good case losing his claim 
because of the technical application of some statutory 
rule of procedure, it was human nature for lawyers 
and courts to lay the blame at the door of the legis 
lature, rather than to say that the courts themselves 
were at fault in adopting so strict a construction of 
the applicable rules. 


And the general situation went from bad to worse 


For instance, lawyers who had lost a suit on some point 
of procedure were elected to the legislature, and, with 
out any regard for the whole system of procedure and 
its harmonious functioning, bills were urged and some 
times enacted into law to remove the particular ob 
jection of the aggrieved lawyer who had gone to th¢ 
legislature largely for the purpose of amending the 
practice act in one particular—the particular in r spect 
of which he lost his case. And so, for this and the many 
other patent ills of such a situation, the system of prac 
tice developed without order or planning; amendments 
and additions were haphazard and inadequate; and 
the untoward results which followed are not at all 
surprising. 

The basic principle behind entrusting the legislature 
with the enactment of rules of procedure does not rest 





1. Republic of Texas Laws, Act of Jan. 20, 1940, p. 3 
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POWER OF COURTS OVER PROCEDURE 


yood reasonin Neither is it consistent with the may be done among the parties without regard to the 
titutional conception of a division of our govern technicalities of the procedure involved 
nt into three departments, nor does it make fon 

It is to be hoped (and | express confidence that it 


iency in the promulgation of acceptable rules 


is true) that such a liberal interpretation by the courts 


[he transgression of ideal constitutional limitations . +s 
> i of their own rules will be made that no litigant can 


en we provided that the legislative department might 


say that he has lost his case because of any technicality 
what rules it should follow - 


Judge John J. Parkes 


X presse d the thought 


the udicial de} il 

J i of procedure or ceremonial of form. It ought to be said 
trying CasSCS 
Charlotte, North Carolina, has « 


it there is no more reason why the legislature should 


l qui MIVIOUS 


in ‘Texas (and I am confident it will occur under the 
new rules) that we will try our cases on the facts, rather 


than on the pleadings; and that the courts will award 


scribe rules for the courts to follow in trying cases 
relief on the basis of the merits rather than the form 
in there is for the courts to prescribe rules of order 

or the ceremonial attendant upon the presentation 


which the legislature shall regulate its proceedings 


What has been said about the rules of civil procedurt 


But the most ala trouble about the legislature 





which will go into effect September 1, 1941, may with 


iking rules for th il of civil case is the one to 
ich we have advert that 1s, there is no planning like accuracy be said of our Code of Criminal Pro 
er or system to tl rk, but it develops and grows cedure That code contains much evidence of con 


following no structive work and intelligent legislation, and again 


et principle 
we give due credit to the legislature for the fine work 


ic health and morals, these 
more which pore 
| 


yonsibilities. We 


ody thus preoccupied in the 


upon the 


{ governed by no | plan; and there is no prompt v 
eflective way to cl the rules or make new ones it has done 
n relorms are ratively needed 
But generally speaking, our procedure in criminal! 
The legislatur reo ipicd in many other things i 
I ; 5 cases is woclully behind the pace of enlightened reform 
has such difhicult ar ngrossing problems as revenue 
: Since borrowing our criminal practice from the Englis! 
ions public education, the 
law in the first instance, we have not made provision 


for any orderly program of procedural improvement 
Ihe legislature, wise as were its first enactments and 
certain amendments which have been added, on the 


whole appears to be congenitally opposed to changing 








le ol the state to have time 

the code. ‘Time and again the County and District 
O for a simple, expedi 

; Attorneys Association and the Committee on Criminal! 
iles for the trial of litigation 

Law and Procedure of our Association recommend re 
ty of a members of the 

, forms in criminal trial practice, the conventions of the 

lexas Legislature a tt lawyer Consequently, they ; , , 
; Texas bar debate and approve the recommendatior 


not equipped by training, experience or education 
} ! lo get 


and as a usual thing, that is all that happens 


promulgate rule e trial of case 
: a reform, even an imperatively needed one, by the 
We have in a hip of 150 only 56 lawyers legislature is a major operation 

lhere should be no insistence that a House of 

Representative of 9 armer teachers Now is the time to propose and work for a bill giving 
inters. student ind 56 lawyers is properly the Court of Criminal Appeals of Texas rule-making 
juipped to pro te rules of civil or criminal power. We have an able and popular court, one 
ocedurt There ild be no serious insistence which the legislature would probably be willing 
at the Supreme Court and the Court of Criminal pass the rule-making power. And there is no substan 

\ppeals are not better qualified and equipped to pass tial hope for reform in the outmoded and antiquat 
se rules than yislatur practices to which our Association points from year t 
Courts must have right to make their own rules year. Legislative reform has been and we are justifi 
procedure and 1 st function in this field in in saying will be slow, unplanned, incomplete an 
enlightened ma ir institutions as we have withal highly unsatisfactory 

nown them are t dads So I recommend for the consideration of this co 
No sound argument has been advanced in opposition mittee a program which will include 

» the principle that t courts are better equipped to 

romaiiease rules dure than is the levidatere (] The granting of rule-making power to our Court 

of Criminal Appeals, and 

Once the rule-making power is given back to th 

ourts, we may confid ntly expect | a continuous. (2) The continued study of the civil rules and re 

specialized, intelligent idy of the rules of procedure, ommendations of suitable changes from time to t 

vith prompt amendment as the need arises; and (2) a as the need for more simplicity and directness in tria 

liberal application of these rules to the end that justic yf cases in various particulars becomes apparent 
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SOME OBSERVATIONS ON THE FEDERAL RULES OF 
CIVIL PROCEDURE AND STATE RULES ADOPTED 
BY THE SUPREME COURT 


By HON. JOSEPH C. HUTCHESON, Jr. 


Judge, United States Circuit Court of Appeals, Fifth Circuit 


WILL at the outset try to make clear, if I can, the 
greatly important thing in any modern system of 
procedural rules, and point out whether and 
wherein the systems under discussion have caught, o1 
failed to catch, the vision. This is, that the prime con 
sideration in making, and in the administration of, 
any set of modern procedural rules is function not 
method; that method shall be the servant, function 
the master. What is important, therefore, in any such 
system is the ends which the drafters had in mind a 
complishing, and the spirit toward the accomplishment 
of those ends which breathes in and through them. 
Whatever may have been the case in earlier times, 
a study of bar association proceedings, law journals, 
treatises, articles by lawyers, judges and teachers, for 
many years past, will convince that we are all now 
in agreement with the view thus expressed by Roy 
McDonald in “The Background of the Texas Procedural 


Rules” 


It is essential that we agree upon a statement of the end 


(Texas Law Review, Vol. XIX, page 3-229). 


value of civil procedure 
provide an organized forum for the orderly adjudication of 


the aim of civil procedure is to 


controversies between parties and to provide for such tribunal, 
rules of operation (a) which will develop as completely as pos 
sible within the human limitations of the society in which the 
f all the facts which 


court operates, a complete knowledge 
created friction; and (b) which will assist in the evaluation of 
such events from the standpoint of justice and the awarding of 
such consequences as accord with the maximum feasible concep 
tions of justice in the conditioning society 

Any procedural device or rule therefore, which impedes the 
investigation or the evaluation of the facts or the awarding of 
the just consequences thereon, is incompatible with an ideal 
procedure. No mere rule of procedural form or courtesy should 
be allowed to delay or control the disposition of the litigation 
upon its merits. No judgment should ever be rendered in the 
trial court which is based upon mere procedural technicalities 
and no judgment which follows a full and otherwise correct 
trial upon the actual issues in controversy between the parties, 
There is 


should ever be reversed because of such informalities 


no vested right in rules of procedure, much less is there any 


vested right in proced iral errors 


These abstractions will be admitted by all to be true 
and as far as they go, to be necessary postulates on 
which the administration of justice in the courts should 
proceed. But it is dangerous to generalize thus, unless 
there is full recognition that such generalization does 
not mean that procedural rules are of no intrinsic value 


*Excerpts from an address at the 
Association, July 3, 1941 


Open Forum,” Texas Bar 
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and that they are written but to be disobeyed. Th 
contrary is true of any set of good procedural rules and 
ol any good administration under them Procedural! 
rules are the manners of the law and they are expected 
ito be observed. But, just as we do not cut ofl peopl 

heads for failing in their manners, and particular! 
because their agents fail, so should we not cut off th 
heads of litigants, by inflicting the loss of their claims 
or defenses, merely because their counsel have com 
mitted breaches of legal manners prescribed by th 
procedural code. When the matter is thoughtlully con 
sidered it cannot but be realized and felt, that ther 
is a shocking disproportion between crime and penalty 
and a shocking misapplication of the penalty, when 
litigants are punished for their counsel's breaches ol 
legal manners, by appellate reversal of judgments on 
procedural errors. Penalties there should be, but they 
should be proportioned to the breach, and they should 
be laid on counsel or client according to where the fault 


Rule 30 


have caught, 


really lies. ‘he federal rules [illustrations are 
(g); Rule 37 (c); Rule 56 (g); Rule 75 (e)] 
they carry this point. They provide, as to breaches ol 
rules which do not go to the merits of the cause, fo1 
taxing costs and expenses on client or counsel or both 
according to the facts and in the discretion of the judge 

We all know that absolute and exact justice from 
the personal standpoint of each individual litigant, 
plaintiff or defendant, in each individual case, neithe1 
is, nor ought to be conceivable or attainable in an 
organized sociely. This is so because in such socie ly th 
relational factor, the factor of proportion, in short ol 
relativity, must always be kept in mind. What might 
seem just from the standpoint of a particular person 
under a particular set of facts, insulated and isolated 
from thei impact upon the whole life of the com 
munity, and from the impact of the whole life of th 
community upon them, is often, when viewed in th 
larger aspects, seen to be quite otherwis¢ heretore 
though finite justice as it is administered under human 
law, has its seat in the enlightened conscience of man 
kind, and aims at achieving just results under law, it 
may never be absolute, it must always be relative 
Speaking not precisely and to a gnat’s heel, as our 
learned branch, the professors, do, but generally and 
roughly as lawyers and judges do, I think I may say 
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RULES OF PROCEDURE 


i just law has been nearest attained and best admin 
red when the actual law has struck the best bal 
the times admit of, between sympathy and a strong 
| enlightened common sense. When, in short, the 
re Claim of the demandant is examined and ad 
licated in the light not merely of its own appeal, but 
those general social considerations, out of which 
dom, prudence and a strong common sense from 
e to time extract principles for the guidance of 
man aflairs. 
It was a master stroke, indeed two master strokes, for 
wedural justice, meaning general procedural reform, 
in, alter its many years of trying, the American Bar 
sociation was able to get its bill through authorizing 
Supreme Court of the United States to prescribe 


les for civil procedure. One was that an opportunity 


S presented lor creating a thought-out worked-out 
tem, applicable in every state in the union, and 
essible to every lawyer in it, which would compre 
nsively and compl {< ly CHCOTMpPass the whole civil 
actice of an entire system of courts. ‘The other was 
at there existed already a uniform and simple, a 
ist and expeditious practice throughout all of the 
deral courts on the equity side, so that lawyers gen 
illy were accustomed to uniformity, simplicity and 
rectness, at least on one side of the federal courts, and 
ius the project of the new federal rules began with 
erything in its favor and a practical certainty of suc 
ss. For, founded upon equitable principles, grounded 
influenced by the equity rules and 


and greatly 


dicated to the proposition that justice, and justice 
one, was the end and aim of pleading, any informed 
1 could have prophesied that the rules were certain 
» be few in number and brief, clear, and just in their 
hrasing, and so they turned out to be. Neither plain 
ffs’ nor defendants’ rules, but designed to minimize, 


lo away with, technical difficulties in 


they could not 
he way of a plaintiff's recovering what is justly due 
im, they were drawn as well with the object of assuring 
o a defendant, his right to make every substantial 
lefense he had and of protecting him fully from judg- 
nent except after a fair and just hearing. 

They necessarily were the results of compromise in 
certain particulars, and since no one really knows either 
truth or justice but only its seeming, perfection is more 
timed at than attained in them. But taking them by 
ind large, they furnish a system of rules as rules, which, 
lethroning procedure as an end and :n‘hroning it as 
means, afford a fair trial looking to a just result. 

Che framers of these rules were well aware of these 
principles and so the rules were infused with, and there 
was made to breathe in them, the spirit that the rules 
were not ends but means to an end, that end a just 
result. In the last sentence of Rule 1, their spirit clearly 
speaks: “They shall be construed to secure the just, 
speedy and efficient determination of every action.” It 
“The 


proceeding, disregard 


speaks again in the last sentence of Rule 61. 


court must, at all stages of the 
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any errors or deflects of the proceeding which do not 
affect the substantial rights of the parties.” It speaks 
throughout them in finding waiver where there is no 
clear objection and in discarding form of exceptions to 
rulings and orders. Finally it speaks where such speak 
ing is worthwhile, in the rules for appeals which in 
effect declare that, notice of appeal given in time, the 
appeal is and remains valid and any failure of compli 
ance with or departure from the rules will not defeat 
the appeal. 

All of us know that as persons in authority conceive 
the spirit of the laws to be, they construe, interpret 
and enforce them. ‘Thus, in any age and at any time, 
the course and progress of a proposed reform or change, 
as it crystallizes into laws, including of course, court 
decisions, may be regarded as flowing from, what thos 
charged with the duty of making, interpreting and 
enforcing them, consider the spirit of the laws to be 
Thus great reforms in procedure have been nullified 
by a too narrow conception of their spirit. Again, small 
reforms, when taken hold of by great administrators 
imbued with the sense of their true spirit, have taken 
the law a long way. With judges properly cognizant of 
the spirit of reform, there will be no crucifixions, no 
racking or lopping off of limbs, while conformity and 
adaptation to the rules is going on. From experience 
already had, I think this will be found to be entirely 
true of the federal rules. I hope it will be so of the 
state rules. The federal courts have shown and will 
continue to show themselves very hospitable toward thx 
rules, very alert to give them effect in the spirit in which 
they were drawn, very loth to allow them to be used 
merely obstructively. For, a very important part of the 
new federal rules is the discretion which along with the 
mandate to do justice, they have lodged with the judg 
not a discretion to do injustice, but a discretion to so 
utilize and enforce the rules that justice will abound 
As far as the appellate court of this circuit is concerned 
it has always decided and you may count upon it that 
it will continue to decide, that no departure from or 
breach of a rule, will deprive a litigant of a substantia! 
right unless it is made to appear that that departure 
or breach has seriously affected a substantial right of 
his opponent which cannot be otherwise protected 

Something briefly of the new state rules and I am 
done. In the first place their adoption was strongly 
influenced by and partook of the spirit which animated 
the federal rules. In the second place while not many 
of the federal rules have been literally adopted, thos 
which have been, and there are about thirty of thes 
are rules which carry and are informed with that spirit 
The state rules as a whole were adopted in that spirit 
and for the same general purpose, that purpose & 
arrive at a just result by procedural rules, combining 


the greatest facility to the suitor in pressing a just 
demand, with the greatest protection to the defendant 


in “esisting an unjust one. 








SUBMARINE AND AIRPLANE ATTACKS ON 
AMERICAN VESSELS ON THE HIGH SEAS 


By JAMES W. RYAN’ 


of the New York City Bar 


Hk action olf Germany in American trade lanes on 


the high seas, outside any legitimately-maintained 


blockack areca, 
», LY4T), sinking the American ships Robin Moor (May 
21, 1941), Steel Seatares September 194] 


ol Rayville (November 8, 1940) and tl 


in attacking the Greer (September 
and City 
\merican-owned 
Panamanian ships Sessa (August 17, 1941) and Charles 


Pratt (December 21, 1940) and drowning the American 
radio operator on the Sessa and the six American Red 
Cross nurses on a_ British ship and the Dutch ship 
Maasdam,* has revived in inescapable lorm the issue on 
which the United States entered the World War 

It has also raised a broader and more serious issuc 


because up to the time the United States entered tl 


World War there had been no sinking by 


of an American or other neutral vessel (like the Robin 


a submarine 
Moor) on the high seas outside a publicly-declared 
submarine zone or blockade-area. The Robin Moor was 
an especially flagrant case. She was unarmed, and was 
sunk on May 21, 1941, in the South Atlantic about hall 
Africa and South America 
vivors, after spending eighteen days in an open lifeboat 


were picked up by a Brazilian steamer and landed at 


way between Eleven sui 


Pernambuco. The remaining thirty e, alter spending 


thirteen days in lifeboats, were pick 


up by a British 


vessel and landed at Capetown. The vessel's cargo con 
tained no implements ol war, munitions, or other ab 
solute contraband as defined by international law. The 


» was destined to civilian 


principal part of the carg 


British purchasers in Africa, and the 
\irica. Some 


ontraband” under 


British Sout 
) 


remainder to civilians in Portuguese East 


conditio 


ol it was potential 


international law, that is, 1 would have been contra 
band if it had been “destined tor the use of the armed 
lorces or of a Government department of the enemy 
stat 

When the Chief Othcer o Robin Moor protested 
igainst her being sunk, the commander of the submarin« 
replied that there were supplies on board the Robin 
Moor “tor my country’s e1 y, and therefore I must 


sink you.’”* 
The London Naval Treaty ol 30, Part I\ 
Wartar Art. £2, req 


Rules 


ires warships not 


o “sink or render incapable of navigation a merchant 
vessel without having first placed passengers, crew and 
ship's papers in a place of safetv. For this purpose the 
t t I I I I 
ship's boats are not regarded as a pla yf safety unless 
the safety of the passet s and « is assured, in the 
eA Fre I seas I | Law It 
( l } os N.Y , 
See I Betse 1798) 1C.R 2 
> Bee es, July 1 l 
Vis liver P I I 
Weekly I ler\ N. ¥ | 5 2 


Kisting sea and weather conditions, by the proximi 


of land, or the presence of another vessel which ts in 
position to take them on board Lhis is an absolu 
prohibition, applicable to every type of mi rchant vessel] 
cnemy as well as neutral, under all pos ible cirewm 
stances. Forty-lour countries, including all of the lea 
ing Naval 
United States signed on April 
adhered on November 23, 1936 


lhe German Prize Law Code of August 28, 1939° itsell 


Powers, are partics to this Ilreaty Lhe 


22, 1950, and Germat 


provides in Article 73, that captured neutral vessels may 
be destroyed only uf they have made torcible resistane 


were aiding the enemy, were procecaing lh CONVOY, OF 


cannot sately or expediently be brought to port, and 


Phe destruction is admissible only if the pas 


sengers, Crew and papers of the vessel have been broug! 
toa place ol salety belore destruction 
When the Lusitania was sunk, on May 7, 1915, with 


] 


out proper provision having been made tor the satety of 


the American cILIzCcHns On board, th | ited States pro 


tested to Germany that “it was contending for nothing 
less high and sacred than the rights of humanity,” and 


that only the “actual resistance (of the Lusitania) 


capture oO! refusal to slop when ordered to do so tor 
the purpose of visit could have atlorded the command 


of the submarine any justification for so much as 


putting the lives olf those on board the ship in jeop 


ardy.”"? In The Lusitania, 251 Fed. 715, the court held 


that the owners of the vessel were not liable for th 


loss of life and property because the re due to the 


“illegal act” of the German Government 


On November 29, 


1915, Germany promused, wit! 


respect to neutral vessels captured as priz that a 


possible care would be taken for the sal y ol the crews 


and passengers “Consequently th persons found on 


board of a vessel may not be ordered into her lifeboats 


excepl when the general conditions, that is to say, th 


weather, the condition of the sea, and the neighbor 


hood ot the Coasts, aflord absolut certainty that th 


boats will reach the nearest port 


On May 6, 1916, Germany agreed not 


to sink eith 


enemy or neutral merchant vessels “without warning 


and without saving human lives, unless those ships 


attempt Lo esCa pe or otter resistance 
». U. S. Dept. State Information Bull. No. 114, p. 45; Deak 


Jessup, Colln Neutrality Laws, Pt. Il. No. 3 pp 1397-1398; U.S 
reaty Series No. 830; 112 League of Nations lreaty Series p 66 


Am. Jour. Internat. Law, v. 31, Suppl., p. 137, and v. 35, p. 496 
2 Br. & For. State Papers, p. 605 
6. Reichsgesetzblatt, Part I. No. 161, Sey 1939 (tr. Comp 


aw Series | be Dept. of Commerce vol. 3, N l Jan 194( 

7. Am. White Book, vol. 2, pp. 171, 178 

8. German Note to U. S., Nov. 29, 1915, Am. White Book vol 
16 

9. German Note to U. 5 
802 ff 


Mav 6, 1916, Am. White Book, vol. 3 
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SUBMARINE WARFARE 


he untenable excuse put forward was that these 


ps were carrying contraband. But this begged the 


stion by assuming, first, that there was contraband 


board without making any search, and secondly, that 


exceptional circumstances existed which alone jus 
sinking a ship for the carriage of contraband; not 
uld it in the smallest degree answer the charge ol 
ling Imnocent persor We need not repeat the 
phatic condemnation of such practices by the Con 


ence ol Washington, 1921-1922 


\t the Naval Conference at Washington in 1921 
the five Naval Powers signed a treaty which re 
hrmed the rules of international law in regard to the 


eh and seizure of vessels by warships, including sub 


ines, and the makin ol propel provision lor the 
fety of those on board, and declared that “any person 
the service of any power who shall violate any of 
se rules, whether or not such person is under orders 
a governmental superior, shall be deemed to have 


lated the laws of ind shall be liable to trial and 


inishment as if for 1ct of piracy 

‘It should be added, in connection with the World 
War practice, that Gi any never seriously asserted a 
neral right to destroy neutral vessels without placing 
| the persons on board in safety; the indiscriminate 
nkings in war zones and elsewhere were said to be 
istified on the grounds of retaliation and _ self-preser 
ition.’ 

During the World War the United States emphasized 


at measures of reprisal put into effect by belligerents 
ust not affect injuriously the rights of neutrals 

Discussing the legality of submarine warfare as re 
iliation, the United States had said that “a belligerent 
wt of retaliation is an act beyond the law, and 


1¢ defense of an act retaliatory is an admission that 


is legal.”'* The United States “can not for a moment 
ntertain, much less discuss, a suggestion that respect 
y German naval authorities for the rights of citizens 
f the United States upon the high seas should in any 
ay or in the slightest degree be made contingent upon 
he conduct of any other government affecting the 
ights of neutrals and non-combatants. Responsibility 


n such matters 1 ingle, not joint; absolute, not 
elative 

The Robin Moor case is much like that of the Knight 
Commander, a neutral (British) vessel, which was sunk 
yn the high seas near the entrance to Tokio Gulf by 


i Russian cruiser on July 24, 1904, during the Russian 


10. T. J. Lawrence, Int itional Law (7th Ed., London, 1925 

169-470 

ll. W. M. Mallo Ireaties of U. S., Vol. III. p. 3118; J. H 
itane, American Foreign Policy (New York, 1927 pp. 687-688 
12. Am. Jour. Internat. Law, Suppl 1939 vol. 33, No. 3, 

moO 

13. Corres. bet. U. S. and Gr. Br. re blockade decree March 1 
915, Am. White Book, v 1, pp. 61 ff., and vol. 3, p. 25; FE 
Richards, “British Prize Courts and the War,” Br. Year Book 
20-1921, pp. 29 ff.; Stowe ind Munro, Cases on International 
Law, vol. 2 pp 559, 608 

14 Lansing to Ger 1, Ju 21, 1915, I S. For. Rel., 1915 Suppl 
». 480 

15. Lansing to Gerard, M 8, 1916, U. S. For. Rel., 1916 Suppl ; 
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Japanese War because the commander of the cruises 
believed that some of her cargo was contraband.'® She 
was under charter to an American company and was 
bound to Japan with a cargo of railroad material, 
bridge material, machinery, and various articles. Before 
the sinking all persons on board had been removed, Her 
destruction was described by Mr. Balfour in the Hous 
of Commons as “entirely contrary to the practice of 
nations.”'’ In the House of Lords, Lord Lansdowne 
said that the sinking was an “outrage” and that “a very 
serious breach of international law had been com 
mitted by the captors Under no hypothesis can 
the Government conceive that a neutral ship could be 
sunk on the mere fiat of a cruiser’s commanding office 
who assumed that the cargo of the vessel included 


The Russian 


Government gave assurances that the practice would be 


articles which were contraband of war.’ 


discontinued. ‘The United States Government sent a 
note to the Russian Government with respect to the 
sinking of the Knight Commander, stating that the 
carriage of contraband did not in itself justify the sink 
ing of the vessel, but that it was not prepared to main 
tain that a prize might not be legitimately destroyed in 
case of “imperative necessity.” It further said that it 
would “view with the gravest concern the application of 
similar treatment to American vessels and cargoes.’ 

On January 28, 1915, an American vessel, the William 
P. Frye, bound from Seattle to Queenstown with a 
cargo of wheat, was captured and sunk on the high 
seas by a German cruiser. ‘The United States protested 
that this was a violation of the Treaties with Germany 
of 1799 and 1828. Germany disagreed with the Amer 
ican interpretation of the treaties,*° and declared that 
orders had been given not to destroy American ships 
with conditional contraband, reserving “the right to 
destroy vessels carrying absolute contraband wherever 
such destruction is permissible according to the pro 
visions of the Declaration of London.” 

In the Treaty of July 11, 1799, Prussia and the United 
States*? had provided in Articles 12 and 13 that no 
“articles carried in the vessels or by the subjects or 
citizens of either party to the enemies of the other shal! 
be deemed contraband so as to induce confiscation o1 
condemnation and a loss of property to individuals 
Nevertheless, it shall be lawful to stop such vessels and 
articles, and to detain them for such length of time 


) 


as the captors may think necessary to prevent the in 
convenience or damage that might ensue from such 
proceeding, paying however a reasonable compensation 
for the loss such arrest shall occasion 

In the Treaty of May 1, 1828, Prussia and the United 


16. Hurst and Bray, Russian and Japanese Prize Cases (London 
1912), vol. 1, p. 54; T. J. Lawrence, War and Neutrality in the 
Far East (2d ed.) , pp. 250-289 

17. T. Hansard, Parl. Deb., vol. 138, 4th ser., p 
18. Ibid., p. 1436 

19. For. Rels. U. S., 1904, pp. 333, 337, 734 
20. U.S. For. Rels., 1915, Suppl., p. 435, 493 

21. Ibid., p 552 

22. Treaty Series, No. 293; 8 U. S. Stats. at L. 162-177; H. Miller 
Treaties of U. S., v. 2, pp. 441-443 
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and 


had 


freedom to 


States agreed ‘to ensure just protection 


neutral navigation and commerce” and 


“at the same time advance the cause of civilization and 
The held 
Treaty provisions, Germany must in 


William P 


humanity German Prize Court that, in 


view of these 


demnify the American owners of the Frye 
and her cargo.** 

German warships captured and sank the Dutch met 
chant vessels Medea and Maria during the World War, 
and in reply to the Netherlands protest of April 3, 1915 
that “The destruction of a neutral prize is an act that 


took the 


position that the vessels were carrying conditional con 


international law has never sanctioned,” 


traband, and were therefore authorized to be captured 


and sunk by the Declaration of London, which co 


responds “in substance with the generally recognized 


principles of law,” although not formally ratified 
On April 2, 1916, on the 


marine captured and sank a neutral (Norwegian) vessel 


high seas, a German sub 


the Arena, and contended in justification that she was 
carrying contraband of war. The Supreme Prize Court 


at Berlin awarded damages, however, to the owners of 
the non-contraband part of the cargo 
In the case of The Cyzne, the German-Portuguese 


Arbitral liable 


of a neutral Portuguese ship whose cargo consisted of 


Tribunal held Germany for the sinking 


pit props, which although destined to an enemy country 
was not absolute contraband. 


In regard to the sinking of the American vessel 


Leelanaw carrying absolute contraband (flax), Germany 
explained that the commander was unable to take it 
in “without exposing the submarine to danger or im 
pairing the success of the operations in which he was 


engaged,” but that he placed all persons and_ ship's 


papers in safety and “therefore acted in conformity with 


the principles of international law In a later note 


Germany admitted that persons on board “may not 


be ordered into her lifeboats except when the general 


conditions, that is to say, the weather, the condition 


of the sea, and the neighborhood of the coast, afford 


absolute certainty that the boats will reach the nearest 


port. "?5 
At the Naval 


Russian and German proposal was renewed but was 


London Conterence 1908-1909) the 


strongly opposed by Great Britain and Japan who urged 
the absolute immunity of neutral prizes from destruc 


tion.22) A compromise proposal was finally arrived at, 


and embodied in a series of rules in Articles 48 to 53 


(fourth chapter) of the so-called Declaration of London 


23. Treaty Series No 
vol. 2, pp. 656-660; H 
135-437 
24. Wheaton, International Law, 6th Eng. Edn., p. 1148 
25. Overzicht der Voornaamste, July, 1914-1915, Netherlands 
pp. 19-21; J. W. Garner, International Law and World War, vol. 2 
p. 271; and Am. Jour. Internat. Law 1939) , vol. 33, No. 3 


pp 574-575 


18 Stats. I 
lreaties of the lt S., vol. 3 pp 


294, 8 Stats. at I 378-387; 


Miller 


Suppl 


26. Entscheidungen des Oberprisengerichts, Berlin, 1918, No 
43 (1917). 
27. U.S. For. Rels., 1915, Suppl., p. 607 


"8. Ibid P 644 
20 Parl Papers Miscel. No 


}909 p. 38 
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of February 26, 1909. It recognized the general rul 


of non-destruction and the duty of bringing in for 


adjudication, and the fundamental right of the neutral 
to a trial before a Prize Court, but also recognized that 
in exceptional cases a captor may destroy the neutral 
prize if he can prove that she was confiscable, and that 


she could not have been brought in without “danger 


to the safety of the warship or to the success of the opel 


ations in which she is engaged at the time but before 


destroying her provision must be made for the safety 


of all persons on board and the ship's papers “which 


the parties interested consider relevant for deciding on 


the validity of the capture” (Art. 50); and the owner 


of the destroyed innocent neutral goods on board must 
be paid compensation (Art. 53) 


Owing to the non-ratification of the Declaration of 


London, however, it does not have binding force 


Lhe compromise rules in the Declaration of Londo 


have been criticized as having no basis in the practice 


of nations in the past, and on the grounds that dange1 
to the capturing warship and interference with the suc 
cess of its operations are words of perilous ambiguity 


that liability to condemnation for carrying contraband 


is a fact which can only be ascertained by a judicial 


inquiry; and that publicists speaking of destruction for 
carrying contraband had in mind only cargoes of ab 
solute contraband’ such as arms and ammunition and 
never meant to yustily destruction for carrying othe 
cargoes which are not contraband under international 
contended to be contraband by a 


law but are only 


unilateral and unlawful extension by a belligerent of 
the categories of contraband 


At the outset of the World Wan 


and refused to 


both Great Britan 


France recognize the Declaration of 


London as stating cither international law or a work 
ing rule to be observed temporarily by agreement, and 
lead Accordingly, the 


the other nations followed then 


rules of international law or customary law as they 
existed before the Declaration of London alone remain 
applicable, but the Declaration agrees with them in 


certain respects. 
Under 


prese nt time, 


settled international law as it exists at the 
therefore, military necessity and readiness 
to pay compensation, although they may be pleaded 
in extenuation when a neutral prize is destroyed, can 
not be considered a legal justification. If military neces 
sity alone is pleaded, without offering to pay compen 
sation, the aggrieved neutral would be warranted ir 


taking most drastic action against the offending bel 
ligerent; indeed, if repetition of the offense were threat 
ened, it would be compelled to do so as a matter of 
self-preservation in order to maintain the safety of its 
crews, passengers, vessels and cargoes engaged in lawful 
commerce on the high seas outside areas in which naval 


or military engagements are in progress 


30. A. P. Higgins, Hague Peace Conferences, pp. 557-559 

31. Arts. 49, 51; Parl. Papers, Miscel. (1909) No. 5 

$2. The Hakan (1916) , 2 Prize Cases 210 

33. J. B. Moore, Dig. Int. Law, v. 7, p. 527; W. E. Hall, Inter 
national Law (8th ed., Oxford, 1924), pp. 899-900 
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SUBMARINE WARFARE 


lhe carriage of contraband is not unlawful, and 
retore the Robin Moor legal situation is not affected 
the tact (which ntly from the American ship 
ner's records does not exist) that she may have had 
board some contraband. It has been settled inte 
tional law for cet ind was recognized by the 
rue Convention of 1 that the carriage of contra 
id by a private 1 hant vessel is neither unlawful 
i breach of neutrality by the neutral government 
se flag the vessel fh 
The fact that part of the cargo on the Robin Moor 
destined to a bel rent port and was therefore 
ned by nationa the belligerent or by non 
nericans becau requirements of the Neu 
ity Act, 1939, d iffect the matter 
Phe modern t law of nations 1s. certainly 
it the ship aneut hall not be ubject to condem 
ion for carryvu iband articles. The ancient 
ActICE i ol { nde the modern rule “the 
rriage of contrabat rks a forfeiture of freight and 
ense but not of t hip 
In the case of al contraband, it 1s necessary 
prove only that tl ( ils have a destination for the 
my country, o1 occupied by the enemy. In 
case of conditiona mtraband, however, there must 
proof that the goods are destined not only for the 
emy territory but for the use of the armed forces 
ol a government d irtment of the enemy state For 
imple, munition ir or army uniforms (being of 
nature ol ibsolu contraband would be liable to 
mdemnation as good ize if it were shown that they 
id a destination for the enemy territory “The 
stinction betweet batants and non-combatants 1s 
basis for this dist nn between absolute and con 
tional contraba IT he distinction between con 
tional and absolut ntraband represented a com 
omise between be rent claims to top trade and 
utral claims to carry it on, “either of which, if carried 
its logical cons I ould have destroved the 
ther, being in t irticular like most other legal 
In the yea VIS I case O The Pomona, Il 
ntsch. 147, the Su Prize Court of Germany held 


contraband on a neutral 


lip did not justil re unless there 1s ground for 
| ] 


elieving that it stined for use by the enemy's 
overnment or 1 tary force It further held in 
ie cases ol The J I] Entsch 317, and The 
helera, I. Entscl 34, that the owners of non 


ntraband enemy goods n board a ii utral ship which 


as illegally sunk | German warship were entitled 


» indemnity; and the case of The Draupner, II. 
ntsch. 162, that d iwwes were recoverable for illegal 
1. The Neu C.R 9 
cx: 3. a. WW: ¢ grande guerre 
i H. W. Briggs, I N ¥ k, 1938 pp. 938 939 
J. B. Moore, I I S Current Illusions 
a9 
8. See oy I e Law | ] pp. | 
9. Cf. T D g Il. Er 232 
ICTOBER 194] ] 


destruction of a captured neutral vessel sut Germany 


asserted the right of aitack by submarine without visit 


and search if the neutral vessel was believed to be 


carrying contraband.* 


\s regards the sinking of neutral prizes, Great 


Britain has always maintained that the right to destroy 


is confined to enemy vessels only, and this view 15s 
favored by other powers, Concerning the right to 


destroy captured neutral vessels, the view hitherto taken 
by the greater Naval Powers has been that, in the event 
of it being impossible to bring in a vessel for adjudi 


cation, she must be released.’"* 


The Prize Courts in Great Britain have said that thi 


law.* 


is the settled rule of international 
“The majority of jurists and publicists who have dealt 
with the subject regard the prohibition as absolute 
and consequently hold that where the suspected o1 
offending vessel cannot be taken into port, she must 
be released whatever may happen to any contraband 
cargo on board.,’’* 
record of destruction of a 


“There ts no clear 


seaworthy neutral vessel not alleged to be guilty of 


unneutral service prior to the Russo-Japanese War 
Moreover, many treaties prescribed treatment of neutral 
destruction — 
Danish 
two German neutral prizes during the Russo-Japanese 
War 
of them, and the others were strongly protested, and 
Since the 


destruction of 


vessels inconsistent with their 


And although Russia sank five British, one and 


it paid damages for doing so with respect to five 
our Government made one of the protests.‘ 


War the 


been the 


Russo-Japanese only neutra! 
destruction by 


the 


clearly-unlawful 
World War 


right of 


vessels has 


Germany during the and in present 


war, allegedly based on a retaliation becaus« 


the other belligerent had also been acting unlawfull) 
If Congress does not act very promptly to insure the 


fro 


bound with defense cargoes to 


safety of Americans and American-owned vessels 


unlawful attack while 


our national or hemispheric defense outposts, or while 


in essential American trade lanes on the high seas 


outside any effectively-maintained blockade areas recog 


nized by international law, it will obviously become 


urgently necessary, in the national interest of self 


preservation, for the President to assume the respor 


sibility of authorizing the Navy and Air Force to take 


the means, and use the necessary force, wu 


prevent such attacks and to protect the safetv of Amer 


necessary 


icans and American vessels 


10. The Berkelstroom, I. Entsct 8: Cf. The Maria. I. Ents 
15; and The Medea, I. Entsch. 131 

41. Sir Edward Grey, British Foreign Minister, to Sir Edwar 
Fry ine | 1907; Parl. Papers, Miscel. No. 1 (1908), pp 17, 18 

42. The Acteon (1815), 2 Dods. 48; The Zee Star (18 4 < 
Rob. 71; The Felicity (1819), 2 Dods. 381; The Leucade 8 Of 
Spinks, 217; W. E. Hall, International Law (8th ed., Oxfor 
1924) , p. 898; and T. J. Lawrence, Principles of International Law 
7th ed., London, 1925) , pp. 467-470. Contra, J. B. Moore, Digest 
Int. Law, vol. 7, pp. 522-523 


Birkenhead, Attorr ( 


under Interr 


Frederick Smith (Lord 
Destruction of Merchant Ships 


43. Sir 
Great Britain 


ner 


Law (London, 1917), p. 79 
44. Wheaton. International Law, 6th Eng. « P 
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COMPARISON OF TAX BURDEN ON BUSINESS, 
AS BETWEEN INDIVIDUALS AND CORPORATIONS, 
UNDER REVENUE BILL OF 1941 


By PETER L. WENTZ 


Of the Chicago Bar 


N recent years the considerations influencing the 
choice between doing business in corporate form and 
doing business as an individual or partnership have 
choice have 


multiplied and = the consequences of the 


become more serious. It is a broad problem of which 
one important part is the bearing of the various forms 
of federal taxes based on income Che tederal tax con 
sequences of the choice may make the entire difference 
between a business capable of profitable operation and 
one incapable of profitable operation. An attitude of 
letting the tax chips fall where they may is reckless. 

Federal taxes based on income have become a more 
weighty consideration, not merely because of increase 
in rates or degree of taxation but because of change in 
the kind or system of tax treatment of the income ol 
each form of operation and of the relationships between 
stockholder and corporation. Concrete illustrations, as 
hereinafter set forth, of the effect of federal income tax 
on advantages and disadvantages of the personal and 
corporate forms of doing business are helpful in giving 
some specific answers and more helpful in making the 
effects clearly apparent, but the choice is only partly 
a matter of any possible arithmetic. The choice of the 
form of operation of a business involves the future more 
than the immediate present 

Formerly the federal income tax system (under normal 
conditions, particularly since 1921) regarded a corpora 
tion as a separate taxpayer; its income was its income 
and stockholders derived their only income from its 
business as dividends, which were original and different 
income; yet the tax system recognized that a corporation 
is artificial and stands for its stockholders who own the 
equity and really bear the burden of corporate net in 
come taxes. 

For example, in this concept any graduated tax truly 
based on ability to pay would not be imposed on a 
corporation and graduated according to its size or 
amount of its income 
1917, 1918, 1919 and 1921 were graduated, but even 


Ihe excess profits tax laws of 


under those laws the graduated excess profits tax was 
not based merely on size but was graduated on the basis 
of percentage of return on investment. A big corpora 
tion in amount of capital or income may represent large- 
ly or entirely stockholders of small or moderate means. 
Accordingly, a corporation was subject to a uniform, 
ungraduated rate of tax that may be called for conven- 


4 


*Discussion based 


1941. 


on Bill as passed by Congress September 17 


600 


ience a normal tax and it was not subject to a surta 

The stockholder was not subject to normal tax on hi 
dividend income, but he was subject to surtax on his 
dividend income, graduated in accordance with ability 
to pay measured by his income. Dividends received b 
a corporation were not subject to any corporation in 
come tax—the earnings were subject only to corporat 
normal tax against the earning corporation and surtay 
against the ultimate individual stockholder. Of coursé 
the corporation and individual stockholder taxes did 
not dovetail exactly, but, generally speaking, the system 
avoided double taxation of corporation carnings 
At present for a number of purposes a corporation 
is not regarded as a separate taxpayer. For instance 
losses are not recognized on certain sales—between con 
trolling stockholders and controlled corporations and 
controlled 


between corporations, as defined in_ the 


Revenue Act. The Supreme Court has held that such 
was true before change in the statute in certain limited 
Other 


accrued expenses under some circumstances 


circumstances provisions limit deduction of 
\ corpora 
tion may be subject, in addition to ordinary income 
tax, to a heavy surtax commonly called “Section 102 
tax,” if it was formed or was availed of to avoid surtaxes 
on its individual stockholders by improper accumula 
tion of income instead of paying it out as dividends. A 
corporation is subject to additional surtax if it is a sec 
tion 500 personal holding company which depends 
among other features, on there being a limited number 
of stockholders and on their family relationships and 
the nature of its income. A corporation may be relieved 
of all income tax on its income which is distributed to 
and reported by its stockholders if it is a section 36] 
mutual investment company, as defined in the Act 
though ordinary corporations pay income tax on thei 
income which is distributed. All the foregoing examples 
show changes from recognition of the corporate entity 
to substantial or partial disregard of the entity 

Other changes have been in the direction of more 
absolute recognition of the corporate entity not only 
giving recognition to its legal separateness but refusing 
to recognize the representative nature of the entity as 
bearing on the reasonable taxation of its earnings. An 
ordinary corporation now pays both normal and surtax 
on its income and its stockholders pay both normal and 
surtax on dividends. At present 15% of inter-company 
dividends are included in the taxed income of a cor- 
porate stockholder, seriously impairing the position of 
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REVENUE BILL OF 1941 


nt Corporation and operating subsidiaries At pres 
corporation income tax rates, both normal taxes and 
taxes and excess profits taxes, are graduated on the 
is of the income of the corporation as the measure 
ibility to pay with no regard to the income on wealth 
he stockholders who own the corporation Less ce 
ity in applying the present law and in anticipating 
future, results from the variance in the changes and 


ure to base them 0 definite and clea concepts, 


ess it be the on ru Ing light of collecting the most 
nue and collecti t where it is handy to do so 
lhe federal income tax advantages and disadvantages 
t be judged on all the facts as to cach business in 
light of all provisions of the Internal Revenue Code 
1¢ choice may be very different for a business already 
orporated than for one not already incorporated. A 
rinership is not separately taxed and though the 
tnership form may have SOIL conseq ucnces, such 
in accounting year and method of accounting differ 
from its members, for the purposes of this discussion 
iriners and owners not in partnerships are referred to 
the words “owne! ma personal 
Case | 


\ssume a business, producing total income of $100,000 


r annum, with a capital investment of $1,500,000, 
wing three equal owne! \, B and C, who have othe 
x<able incomes subject to normal and surtaxes ol 
000, $25,000, 550,000, 1 pectively and no corporate 
aries are paid to O rs. No effect is to be given to 
rsonal exemptions earned income credits, and the 
ke, for purposes of 1 tration. Provision is made for 


pital stock tax on a declared value which, for pur 


ses of safety, is at an assumed 25% in excess of the 
ount necessary to protect against declared value ex 
profits tax which 1s based on income alter a credit 
10% of the declared value 
] Pe rso? i a tnershi{ operation 


Owner—A Owner—B Owner—C 
come trom 


HOusiness §445.3355.55 39535.555.53 


ther normal and 
surtax income 000.00 25,000.00 50,000.00 
otal tax 14,609.99 26,463.33 42,513.33 


ixes on business 
income 5979.99 18,823.33 21,133.33 


sUSINesSS income In 


hand and clear 9 353.34 14,510.00 12,200.00 
} ( ; 
? ( rate operation 

icome S51L00,000.00 

poration taxes $1,828.12 


icome less total 


corporate taxes 68,171.88 

part 22,723.96 
If no dividends are paid, there will be no further 
ix, but the owners will not have the income in hand. 


JCTOBER, 1941 VoL. 27 


However, if, through failure to declare dividends, there 
is an improper accumulation to avoid surtaxes on stock 
holders, a section 102 surtax may be proposed, at rates 
of 271.4% to 3814% on the undistributed income. As 


sume all net profits are distributed, 


Owner—A Owner—B Owner—( 
Dividends $22,723.96 $22,723.96 $22,723.96 
lax on dividends 8,369.22 12,397.14 14,170.58 
Susiness income from 


corporate form all 


in hand and clear 14,354.74 10,326.82 8,553.38 
Compare with personal 
operation . 19,353.34 14,510.00 12,200.00 
Loss from corporate 
operation 1,998.60 1,183.18 5,646.62 
Case Il 


Assume the same facts as in Case I, except corporation 
pays salaries of $10,000 per year to each of A, B and C, 
which are assumed to be fairly earned and reasonable 
Corporation income 

($100,000 less $30,000 


salaries) $70,000.00 
Potal corporation 

taxcs 22,204.69 
Income available for 

dividends . 17,795.31 


Dividends to each 
owner 15,931.77 


Owner's taxes and final income in hand and clear 


Owner—A Owner—B Owner—C 


Other income $ 5,000.00 $25,000.00 $50,000.00 
Salary . 10,000.00 10,000.00 10,000.00 
Dividends .. 15,931.77 15,931.77 15,931.77 
Total taxes 10,635.20 21,948.38 37,635.65 
l'ax on business salary 

and dividends ... 10,005.20 14,308.38 16,255.65 


susiness salary and 

dividends in hand 

and clear 15,926.57 11,623.39 9,676.12 
Loss as against 


personal operation 3,426.77 2,886.61 2,523.88 


Note that to extent of salaries to owners, the results 
of corporate operation approach the tax results of 
personal operation. 

In all cases of distribution of all net profits, the loss 
from corporate operation is less when salaries are paid 
by the corporation to its owners than when not paid, 
for the obvious reason that income received by the 
owner bears individual income tax, but does not bea 
corporation tax. In any given case, consideration of 
the choice of operation must take into account the facts 
respecting rendition of services by the owners and the 
extent of reduction of corporation net taxable income 
by reasonable salaries to the owners (not deductible by 
corporation unless reasonable). The situation may be 
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different as to the different owners of one business. 

As to each of the owners in the above Cases I and II, 
there is a loss from use of the corporate form. The loss 
is proportionately greatest in the case of a small tax 
payer, but it is always a loss (unless the owner has a 
loss in his other income) so long as the corporation 
has taxable income and all of its profits are distributed 
Assume a unit of $100 


of income, a total corporation normal tax and surtax 


and thus taxed a second time. 


rate of 30% and an owner's average total normal and 
surtax rate of 25%. He pays, in effect, $30 plus 25% 
of $70 or $17.50, making a total tax of $47.50 equal to an 
effective rate of 4714%. Suppose his total individual 
rate is 75%, the effective individual and corporation 
rate is 8214%, still higher than his individual rate alone 
though not so much higher, because his individual rate 
of 75% alone leaves only a small part of the income. 
In the instance of the low rate person, his individual 
rate alone leaves a large part of the income. 
Obviously the amount of aggregate tax paid increases 
as the proportion of income taxed twice increases. If 
there is no distribution, the second tax (the stock 


holder's tax) may or may not be paid at a late date. 


Case III 


Assume the same facts as in Case II, except that 70% 
of corporation profits after taxes are distributed as 


dividends and 30% are accumulated 


Owner—A Owner—B Owner—C 
Business salary and 

dividends in hand 

and cleat $13,584.60 $ 9,682.42 $ 8,003.28 
‘4 of accumulated in 
come 1n corporation 
subject to tax when 
distributed $ 4,779.53 $ 4,779.53 $ 4,779.53 
Total in hand and in 
corporation $18,364.13 $14,461.95 $12,782.81 
Compare with business 

income in hand and 

clear when all dis 

tributed . $15,926.57 $11,623.39 $ 9,676.12 
Compare business in 
come in hand and 
clear from personal 
operation $19,353.34 $14,510.00 $12,200.00 


Case I\ 


Assume same facts as in Case III as to C only, except 


that his other income is (a) $100,000 and (b) $250,000. 
Owner—C (a) Owner—C(b) 
Business salary and dividends 
in hand and clear $ 6,557.19 $ 5,711.11 


77 


14 of accumulation 1,779.53 
Total on hand and accum 


ulated $11,336.72 $10,490.64 
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Compare business income in 
hand and clear when all dis 
tributed $ 8,038.85 § 7,001.58 

Compare business income in 
hand and clear from pet 


sonal operation $10,333.33 $ 9,000.00 


Ihe higher the individual tax rates of C, the greate: 
the benefit to C of the corporate form coupled witl 
accumulation. It follows from this that so far as curre: 
taxes are concerned, if C is in very high individu: 


» accumulate a 


brackets, it may be a saving to him t 
income in the corporation even at the expensé 
section 102 surtax. 

he comparisons thus far have been on the basis 
that the business in the corporate form would not be 
subject to excess profits tax. This corporation § tax 
enacted in 1940 and made more severe by amendment 
of the Revenue Bill of 1941, is not imposed on indi 
viduals or partnerships. It is graduated not on th 
basis of a percentage of return on investment but purel 
on the basis of the amount of adjusted excess profits 
net income. An excess profits tax, if payable, will make 
the corporation form increasingly expensive as_ th 
amount of income subject to such tax increases 

he Revenue Bill of 1941 changes the computatioi 
of the income subject to the excess profits tax by dis 
allowing the deduction of the ordinary corporauion il 


come taxes. This change was intended to and wil 


greatly increase the numbet ol corporauions subject LO 
the tax and substantially increase the ax on corpora 
tions heretofore subject to the tax. It may be wondered 
how it can be considered that a corporation has excess 
profits in any rational sense before its income taxes ar 
provided for and deducted. 

In computing the income subject to the excess pron § 
tax, there is allowed an exemption of $5,000 and a 
credit of 8% of invested capital up to $5,000,000.00 a1 
7% of invested capital in excess of $5,000,000.00, 01 
a credit of an amount equal to 95% of average earn 
ings for the base period years. ‘The excess profits tax 
under the 1941 Revenue Bill is graduated at rates of 
35% to 60% Suppose that $50,000 of $100,000 tota 
profit ola corporation were adjusted eEXcess profits nel 
income, the resulting income and excess profits tax on 


the adjusted excess profits income would be approx 


he CACCSS 


- 
f 


mately at a 57% total corporation rat 


profits tax increases in importance as a factor, it d 
creases the advantage of accumulation to a large incom 
stockholder and still more rapidly increases the disad 
vantage of the corporate form to a stockholder who 


doesn’t have a large income. 


Case V 
Assume a corporation with an income of $100,000 
of which $50,000 is subject to excess profits tax, that a 
provision is made for capital stock tax to protect from 
declared value excess profits tax with a margin of 25‘ 
and that all profits after taxes are distributed in equal 
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ives to A, B and C, who have other incomes of $5,000, 
».000 and $50,000, as in Case | 


Corporat taxes and net profits 
on $100,000.00 
iXe@S 
Income taxes $ 24,375.62 
( apital stock tax 1,562.50 


Excess profits tax o1 19,000.00 
lotal taxes > 14,938.12 


siness income net S$ 55,061.88 


$50,000 


Stockholde faxes and net profits 
B Owner—C 


siness prolits net S12.154.06 8 8&8 PY 9%) S 6,990.96 
i 


Owner—A Owne 


mmpare net profits 
lrom personal opera 
ion $19,353.34 $14,510.00 $12,200.00 


SS from corpora ¢ 


operation > 219.28 $ 5,987.80 $ 5,209.04 
lhe kind of property and income of the business 
ay be a factor aflecting the choice of form of operation 
ustrations are thx inter-corporate taxation of divi 
nds; more favorable tax treatment of individuals on 
mg term capital gains; and possible classification as a 


rsonal holding company with reference to certain 


pes of income, including dividends, interest, gains 


d royalties under so circumstances, et 


} 


lhe question whether personal operation o1 corporate 


eration should be adopted may require a different 
iswer in the case of a business which is already in 
orporate form than in the case of one which is not. 
\n existing unincorporated business may be incor 
orated without realization of any gain or loss or change 
{ basis for depreciation, etc., as a result of the transfei 
o the corporation. If the business is already in 
orporated, there ire some matters consequent upon 
iquidation of the corporation which must be given 
iost careful consideration. If the properties liquidated 


possibly including goodwill) have a value in excess 


the cost of the stock to the stockholder, he would real 
taxable gain, taxable at different rates depending on 
vhether long term gain or short term gain. Even the 
ix on long term gain represents a real cost of liquida 
ion and unless offset by other deductions, any pay 
lent of tax on any gain on liquidation represents an 
nmediate and definite cash price paid for any ad 
antage of change to the personal form of operation. 
such price is tangible and real while the possible ad 
antages depend upon many eventualities. 

It may be considered that the capital gain treatment 
1 the case of corporate liquidations to individual stock 
olders may be changed to some less favorable treat 
lent in the future. Of course, that is possible. The 
resent treatment Ol capital gains may be more or less 
vermanent, or at least not be greatly changed, because 
f the persuasive economic basis for the present treat 
ent. Necessarily it is a question of weighing the certain 
ost against the probabilities as to the uncertain ad- 
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Vantages. 

There will be a loss on the liquidation if the proper 
ties received are worth less than the stockholder’s cost 
on his stock. If he can use a loss of that character, he will 
obtain immediate tax benefit from the liquidation. If he 
can't use such loss because he does not have sufficient o1 
the appropriate kind of income to offset, there is some 
inducement to postpone the liquidation until a time 
when the loss if it then exists may be used with tax 
benefit. 

Of extreme importance ts the effect of liquidation on 
the basis of the properties for computation of deprecia 
tion, exhaustion, depletion, etc., and subsequent gain o1 
loss on the sale or other disposition of the property. If 
the property has a value in excess of its tax basis to the 
corporation, the liquidation would have the effect of 
giving the property a basis for future purposes equal to 
its market value at the time of the liquidation, thereby 
resulting in greater deductions and smaller gains, not 
reducing the gross proceeds from the business but reduc 
ing the taxable income, which is as good tax-wise as a 
reduction in rates. The reduction in taxable income 
may be substantial. It is possible that the present valu 
may be higher than the tax basis of the corporation 
though not higher than the stockholder’s basis on his 
stock so that the liquidation would be accomplished with 
the increase of the basis on the property without realiza 
tion of any gain to the stockholder. On the other hand 
if the higher values exceed the basis of the stockholders 
a gain and the tax thereon results, which must be meas 
ured against the benefits of a higher basis on the prope: 
ties for depreciation, etc. 

It may be that the present value of the property ts 
less than the corporation's basis on the property (also 
either more or less than the stockholder’s basis on his 
stock), so that on liquidation the property would acquir 
a basis for future computation of gain or loss, depre 
ciation and the other deductions mentioned, less than 
the amount of the corporation’s basis on the property 
rhe difference may be small amounts, hundreds of thou 
sands or millions of dollars. An extra dollar of depre 
ciation may be worth almost as much as a dollar of 
income, if the individual has other income. Certainly 
if there is any great difference between the present valuc 
of the properties and their basis to the corporation, the 
effect of change in basis is of tremendous importance 
It may be extremely beneficial or it may be disastrous 

It is apparent that it is not possible to generalize as 
to when either the personal or corporate form of 
corporation is more desirable than the other, even if 
we only applied the present law, whereas we have to 
consider changes in the law. If the past is any guide, 
changes in the law not only may occur; they will occu 
The decision is a matter of judgment based upon con 
sideration of each separate case in all its aspects in the 
light of the course of development of income tax law, 
needs for correction, public attitudes, and government 
revenue necessities. 


603 











THE TAXATION OF 


FICTITIOUS PERSONS 


By MYRICK SUBLETTE 


College of Saint Teresa 


Winona, Minnesota 


LEGAL, 


purpose 


fiction is an untruth invented for the 


The legal fiction 


, 


of telling the truth 

best known to lawyers is the personification of 
corporations. Corporations are not persons in fact, but 
lawyers treat them as if they were in order to explain 
certain legal facts. 


It has been said that if a man tells a lie often enough 


he will come to believe his own fiction. There is a 
story about a man from Kokomo who used to tell 
tall stories about his horse. In fact, he had no horse. But 


this man lied so much about the creature of his imagina 
tion that one day when he was in Indianapolis thinking 


about his wonderful steed, he bought a saddle for it 


\ somewhat similar illusion seems to have resulted 


from the frequent use of the corporate fiction. Even 
lawyers sometimes forget that the word corporation is 
merely a collective noun—a shorthand device to convey 
the idea of an aggregation of men, women, and children 
and to 


standing in certain relations to one another 


outsiders. It might be said that a corporation is a flock 
of stockholders. Now a flock of birds is not a bird; and 
a flock of 


a mob, a church 


men is not a man. An aggregation of men 


be 


may be a partnership, or a business 


corporation; but it can not be a living person. 


It is in the matter of the taxation of corporations 


that we have forgotten the fictitious nature of the cor 


porate personality. Stat and federal tax laws treat 
large corporations as if they were rich men. A big 
corporation, on the contrary, is not a rich man. It 


may not even be an aggregation of rich men. Of course, 


all very large corporations have a few stockholders who 


are rich men; but most of them are more likely to be 


men and women with only moderate-sized incomes 


Here is some information taken from annual r¢ 


ports of two large corporations. These figures provide 


some insight into the nature of the holdings of the 
average shareholder: 
a The 


by more than 200,000 stockholders. 


United States Steel Corporation is owned 
Each stockholde1 
on the average owns only about 57 shares. Forty-two 
percent of these stockholders are women 

2. The American Telephone and Telegraph Com 
pany is owned by more than 600,000 stockholders. The 
average number of shares pei stockholder is 29. No 
stockholder owns more than 1% of the total number 
More than half of the A. T. & 


T. stockholders are women 


of outstanding shares 
Many children are bene 
ficiaries of shares held in trust. 

Legislators seem to have the idea that because a cor- 
poration is large and has a large income it therefore can 
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easily bear the burden of a high tax rate. ‘That is not 
generally true. A tax of 24% against the net income 
of a corporation may be equivalent to a tax of 24% 


against the individual incomes of the men and women 


who own the company. 


American business corporations in 1941 are subject 


to a multiplicity of federal and state taxes. At this 
writing (previous to late 1941 revisions by Congress 


there are four federal taxes, as follows 


l \ 
14.85% 


normal tax on net incomes graduated from 


to 24% according to the size of the corporate 
mcome. 
2 \ capital stock tax of $1.10 on each $1,000 of 


the adjusted declared value of the capital stock 


5 The declared value excess profits tax 

| The excess profits tax olf 1940 

Thirty-two states and the District of Columbia also 
impose taxes on the net incomes of corporations. Seven 


of these states (Arizona, Idaho, Minnesota, Mississippi, 
North Dakota, South Dakota, and Wisconsin) apply 
In South Dakota, for example, 


progressive rates col 


porations in the lower brackets pay only 1% while 
corporations with larger incomes pay graduated rates 


up to 8%. 


Corporations are also subject to the property taxes 
imposed by state and local governments having juris 
diction over the real and personal property of the 
corporation. Stockholders in some states also have to 
pay an intangible property tax on the assessed valu 


of shares owned. 


Ihe theory of the graduated income tax is good so 
With 


vision for exemption of small incomes, the principle 


far as it applies to individuals. the usual pro 
of progression takes from the taxpayer the least useful 
parts of his income. When the rule is applied to cor 
porations, however, it is to be observed that taxpaying 
ability does not increase with the size of the corporate 
income. A corporation is an artificial legal unit having 
nc feeling and no sense of personal sacrifice. To meas 
ure the sacrifice, we must look toward the shareholders 

Ihis is not a plea for the exemption of corporations 
from taxation. Corporations are too rich a source of 
The 


point here emphasized is that the use of progressive 


revenue to be overlooked by the taxgatherers. 
rates against corporate net incomes is a wrong appli 
cation of a legal theory. To regard a corporation as 
genus homo when devising a tax scheme is an unjust 
use of a legal fiction originally invented for a good 


purpose. 
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BOOK REVIEWS 


Rolls of the Justice n Eyre: Being the Rolls of Pleas 
l Assizes for Gloucestershire, Warwickshire and Staf 
dshive, 1221, 1222. Fdited for the Selden Society by 
ris Mary Stenton [Selden Society Publications, Vol 
IX]. 1940. Pp. Ixvi, 830.—With this volume Mrs 


nton completes the publication of the records of the 
t general eyre of Henry III, which began in 1218 and 
ded in 1222. ‘The pleas for Lincolnshire were pub 


hed in Volume 53, and those for Yorkshire in Volume 
» of the Selden Societs publications, and for all three 


are indebted to the fine scholarship and assiduous 


bors of Mrs. Stenton. Each successive volume 1s an 
lditional and high service to history and law and 
news our regrets that the resources of the Society and 


supporters are not any times multiplied 


Phe title-page mentions Staflordshire (for which only 
list of final concords survives), but omits Shrewsbury, 
4 which the records fill more than 150 pages of this 
lume This is an portant fact because Shrewsbury 
as a border county, largely settled by French—chiefly 
Norman—soldiet Saxon names scarcely occur at all 


It is significant that, as stated in the first plea of the 
rown for the county (no. 1209), there is no murder fine 
w frankpledge there, and consequently no presentment 
{ Englishry 

The eyres are a fertile and insufficiently used source 


I detailed historica information about the life ol the 


cople. Many of the most characteristic bits the editor 
collects in her preface. It may be said that there is less 
ecord of violence in this volume than in those dealing 
ith Yorkshire and Lincolnshire. The disturbances that 
continued after John’s death have somewhat subsided 
England is firmly yvverned by Hubert de Burgh as 
jJusticiar for the boy King. It may also be noted that 
he great Archbishop, Stephen Langton, is still alive and 
n a sense a joint regent of the Kingdom. In the next 
ear, 1223, he was to force a reissue of the charter from 
: recalcitrant group of royal advisers. The King’s justice 
leals sharply even with such great men as the Earl of 
Warwick, who pays forty marks because his bailiff for 
four years unwarrantably ploughed the field of Richard 
f Clarendon (no. 406), but against such a public enemy 
as Fulkes de Bréaut« 


and 1027) 


ss drastic action is taken (nos. 91 


One or two other striking incidents may be mentioned. 
There is the account which Mrs. Stenton calls “a love 
story of King Stephen’s day” (p. Ixv) of the honest but 
vagabond knight (pro/ et itinerans) Warin, who car 


ried off his lady-love, Isabel, despite her family (no. 389). 
It is not merely a love story but it illustrates the position 
even of a miles who had no feudal connections and 
therefore, as the text has it, “could not refrain from 
robbery.” It gives a new and—I suspect—more realistic 


meaning to the word “knight-errant 


cToBER, 1941 VoL. 27 


Again, there is the story of Samuel, the first-born son 
of Serlo (no, 232). Samuel went overseas leaving his 
lather ill. ‘The younger brother, Gilbert, remained at 
home and after his father’s death did homage for the 
land. ‘Then—it may have been after many years—Samuel 
came home and demanded his inheritance, but was 
temporarily satished with living as his brother's guest 
in his father’s house. Within a month, Gilbert died, 
and Samuel with the aid of sheriff Engelard dispossessed 
his sister-in-law, Sibyl, and her children—apparently all 
daughters. But the sheriff promptly reseized the land 
for the widow. Finally a compromise was made with the 
permission of the judges. Samuel surrendered all his 
claim and Sibyl and her daughter gave him a life interest 
in the wheat of two acres to be received cach Lammas 
tide. After Samuel's death, this reverts to Sibyl and her 
daughter, Margaret. It is a human and quite English 
solution. Hollywood is invited to send its writers to the 


records of this eyre 


Phe matters of legal interest which supplement or 
qualify our notions of early developments in our law 
are too numerous to list. The jury is still in an inchoate 
stage. It retains in part its character as a burden that 
may be imposed on unwilling persons, as in John’s 
charter to the Bishop of Bath and Wells (no. 66). How 
ever, it may at times be worth paying for, as in nos. 832 
and 966 


hanging verdict, even though the accused refuses to put 


And it may be impanelled and bring in a 


himself on his country (no. 728). The Lateran Council 
of 1216 had made ordeals difficult, if not impossible 
Ihe jury is not quite ready to take the place of the old 
form of trial. Its composition is various. Once when a 


case 15 postponed, it turns out that the jurors are too 


rie 


poor to come again and knights and other liberi hom 


are appointed (no. 90). 


Ihe concept of the murder fine (and of murder as a 
crime) is changing. The original notion required tha 
the perpetrator be unknown. This is still essential in 


the Dialogue (I, X) and in Glanvil (XIV, 3) 
long after this eyre, insists with emphasis on this require 


Bracton 


ment (f. 134b), but as Maitland pointed out (P. & M. Il 
Many 


of the cases here impose the murder fine although the 


187, n. 3) the cases do not always bear him out 


assassin is well-known indeed (no. 926). Frequently he 
takes sanctuary and abjures the realm (nos. 961, 968 
with the consequent outlawry, confiscation, and escheat 
his specifically contradicts Bracton’s statement (f.135a 
There is much force in Maitland’s suggestion that the 
murder fine is paid unless the assassin is actually pro 
duced for punishment. The distinction between homi- 
cide and murder is waning. 


wicent 


The beginnings of a legal profession are evid 
enough (p. Ixiii). And it may be that one of its sources 


is a hitherto unexpected one. It is often difficult to eg 
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the fifteen Knights necessary for the Grand Assize. But 
some names appear so frequently that we may suspect 
that they are almost professional in that capacity, which 
suggests a group of men learned in the law in constant 
attendance. At the bottom of one membrane (p. 177) 
the clerk notes down names of such persons. One of 
them—who appears in nine cases—is one Richard Peche 
who on one occasion (no. 535) is “in mercy for foolish 
speaking,” pro stultiloquio. His professional descend 
ants may well be glad that they are subject to no such 
discipline. 

One interesting case illustrates the growth of seizin 
(no. 257). Mrs. Stenton goes too far, I think, in stating 
(p. xliii) that the judgment supports Bracton’s view that 
a man “can retain seisin animo solo even though he neve1 
cultivates or goes near the land,” for which she quotes 
Pollock and Maitland (ii, 54, n- 2). But the judges 
merely decided that Philip, the father, did not die seized 
‘“‘as of fee,” as he evidently did not, since he not only 
made a gift of his land to his son but had his son do 
homage for it to the lord of the land. They said nothing 
of Walter’s seizin—Walter being in Ireland at the time 
of Philip’s death. 


I think it likely enough that if the question of Walter's 
seizin had been at issue, they might have found him 
seized through his mother as agent and guardian and 
for that it might be well to quote not the mere general 
Romanizing of the Bracton passage quoted by Maitland 
(ff. 38b, 39) but the quite specific statements made later 
on: (ff. 262, 262b). It is not that seizin once obtained 
continues indefinitely, but that it may be carried out 
through an agent or a guardian. Physical possession is 
still essential. If Walter had been Philip’s subvassal 
in ligia potestate Philippi (Mrs. Stenton’s translation is 
somewhat misleading here)—Philip might have had a 
sort of seizin as capitalis dominus in possession. (Brac 
ton, f. 134 b.). It is noteworthy that in the avoidance of 
subinfeudation we find in practice what was to become 
mandatory long afterwards by the Statute Quia 
Emptores. 


In all three volumes of the eyre, there is a group of 
cases which may be of moment both in the history of 
the pledge of lands and of the term for years. The word 
for granting a term is dimittere (demise), but is clear 
that a synonym for dimittere is invadiare, “pledge.” 
That the termor or pledgee has no tenure—does not 
“hold” at all—is abundantly clear. And in all instances 
but one—to be mentioned later—the pledgee, if he really 
is one, holds for a specific number of years and not till 
the debt is paid. Further, in all instances, there is no 
yearly rent, but, we may assume, a lump sum paid in 
advance for the demise of the term. 


May we find here a hint as to the origin of the term 
of years, one of the mysteries of medieval land law? 
The very extensive debate on the subject has missed 
what seems to me one of the chief points. How did the 
notion of a term for years arise at all within the feudal 
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land law? The essence of feudalism was the personal 
bond between lord and vassal. ‘Tenure, whether of land 
or of anything else—and there were other things—was 
the incident. ‘This bond scarcely admitted of an arrangs 


ment for a fixed number of years. 


The word, invadiare, in these cases may indicate that 
all these so-called leases were really pledges in which 
the church-ban on usury was not merely evaded, but 
avoided. We may remember the scathing words of the 
Dialogue and of Glanvil on the gage of land, in which 
the debt remained the same although the creditor was 
in possession and enjoyment. That was plain usury 
because the creditor could not help getting more than 
his debt. But if the security for the debt was a term of 
years, the creditor took a chance that the proceeds 
would be less as well as more than the debt, and such 
security did not contravene the canon law, provided it 
was a reasonable speculation. Owners of land who 
needed ready money did not lose their tenure and its 
valuable feudal incidents, and were in no danger of 
losing it, while the creditor was saved from the very 


real perils of usury. 


Phat this was not enough for creditors, the develop 
ment of the “common-law mortgage” in the fourteenth 
century makes clear enough. But if a term of years was 
originally created merely as a means of raising money 
which should not impair the feudal status of the bon 
rower, we are helped somewhat in understanding the 
beginnings of an institution that grew so rapidly and 
gave the common law such trouble. Maitland with his 
usual keenness seems to have noted this possibility, al 


though he does not develop it. 


A different situation is presented by the pledging of 
half a messuage in Ludlow in Shrewsbury to one William 
as security for the payment of a mark as the marriag 
portion of his wife (no. 1127). This would be a real 
pledge and clearly usurious if it were not for the peculiat 
character of this transaction. The lady is given in 
marriage ‘according to the law of Breteuil.”” This is 
a city in Normandy by the custom of which women had 
a large legitime in the property of their husbands, and 
daughters ampler rights of succession than elsewhere 
Phat parties in England could by compact impose this 
foreign law on English land is a striking fact. How it 
was to be enforced we cannot be sure, but the pledge may 
be part of that custom. That the “law of Breteuil” is 
chosen may be an historical accident. The first Norman 
earl of the neighboring Hereford was Richard of 
Breteuil. Hugh, the father-in-law of William, may have 
been descended from a follower of this Richard 


All this is a slight indication of the wealth that these 
sources contain. Perhaps they will be fully utilized 


some day. 


Max RaApIN 


University of California 


AMERICAN Bar ASSOCIATION JTOURNAI 








In 


Hal 
‘Ri 
In | 
Mil 
Cor 


Ou 








BOOK REVIEWS 


1 Kaleidoscope f Justice futhentic Accounts of 
l Scenes from A Times and Climes, by John H. 
igmore. 1941. Washington Law Book Co. Pp. 751. 
] 


ean Wigmore’s Kaleidoscope of Justice, if put in a 


wed flap and perhaps slightly reduced in size and 


ice, might easily become a best seller. The subtitle 
“Trial Scenes from All Times and Climes” offers 
ly a pale suggestion of the absorbing reading con 


red pages of authentic accounts 


= 


ned in its seven 


actual legal proces in every land,—primitive, 
rbaric and civilized,—from the days of Hammurabi 
1 Haroun Al Rashid to the Indian trial of a Choctaw 
ef by his own tril n 1940 


Although compiled ostensibly for lawyers, this book 

rs to the lay read a collection of historical and 
ctual episodes mot hrilling than an equal number 
the best detective stories. For court trials—and how 


present day court grew to be what it is, is traced 


ym the earliest dav tribal revenge—inevitably pre 
nt all the essential ements of melodrama,—crime, 
rsuit, capture, and retribution. Taken largely from 

records of tra ind adventure by eye witnesses 
the scenes descril this is exciting stuff,—whether 

the accounts of various ordeals of “hot iron,” 
“boiling water,” of “fire,” or of a “trial by battle,” 


th all the pomp pageantry of the time of Queen 


Elizabeth, of the murderous tribunals of the Terror. 
torture under tl 


sin Mecca, the ¥ 


Here you may read the case of 


Inquisition, or of criminal proceed 

in, Sinai, or in Outer Mongolia. 
“Zelophehad’s Daugh 
rs” and of “Susanna and the Elders” from the Old 


lestament, the trial Socrates and that of Paul at 


Caesarea for sedition, of Joan of Arc, of Benvenuto 
( ini for assault Peter the Great's torture and 
mndemnation of his own son, Alexis, of a blood feud 


modern Montenegro, and of the justice of the Khalifs 


Bagdad’s palmy days, as well as of pioneer courts, 


ries and vigilant n the early days of the United 


tates and of Alaska We sec pustice administered in 


rsian, Greek and Roman times, among the Aztecs 
nd Egyptians, Ja Burma, Annan and Central 
Africa, in Scandinavia, at the Althine” in Iceland, 

Italy, Switzerland, and Mediaeval France 

[The very names intrigue the imagination: “The 
Case of the Stolen Fisl The Case of the Missing 
Hare,” “The Manx Deemster and the House of Keys,”’ 
Richard de Anesty’s Five-Year-Long Suit in A.D. 1158 
n Quest of Justice The Case of Arnold the Poor 
Miller,’ The Cas f the Loyal Lover Who Falsely 
Confessed Himself a hiel The Case of the Drowned 
Beggar's Corpse iT Ihe Ordeal of the Red Hot 
ypoon 


chapter in this extraordinary 


alaxy. We read not because we want to know how 
eople have settle eir disputes in all parts of the 
rid from earliest es, but for the human interest 
n every page. For s r entertainment this book equals 


the Arabian Nights, Cellini’s Memoirs, or Sherlock 


JCTOBER, 194] 2] 


Holmes. It is worth a dozen period plays, cloak-and 
sword dramas, or Balkan operettas. Here is everything 
from the Icelandic Sagas to the Koran and the Gold 
Rush. So ubiquitous is the compilation that the only 
obvious omission seems to be a policeman’s trial befor« 
Hon. William S. (“Touchin’ on and appertainin’ to”) 
Devery, “the best Chief of Police New York ever had,”’ 
and probably the worst. 

I know of no similar parade of historic characters 
in their legal environment, or such a colorful panorama 
of costumes and customs, as in this well-named kaleido 
scope of justice. Here you see all the elemental passions 
at work together with the primitive and superstitious 
methods invoked (even today) to detect guilt, the evolu 
tion of trial methods, with the actual development of 
the tribunal, in the origin ot the charge, the arrest and 
detention, the accused’s helpers, the proof, the delib 
erations and the judgment. 

Capping all this monumental research is Professor 
Wigmore’s convincing epilogue in which he analyzes 
what it all means and the inferences to be drawn from it 
This book is the brilliant conception of a brilliant 
legal philosopher, who, to use his own words, offers 
it “not for recording any scientific views, but to enable 
the reader to share the entertainment which the com 
piler has had in perusing these records of the varied 
ingenuity of the human mind in devising ways of doing 
justice.” In any case we owe him our hearty thanks 


ARTHUR TRAIN 
New York City 


What Is Democracy? by Charles E. Merriam. Pp. 115 


Democracy in American Life, by Avery Craven. Pp 
143. 1941. 


two books are the first and second of a series of six, 


The University of Chicago Press.—Thes 


containing lectures under the Walgreen Foundation 
for the study of American Institutions. ““To foster an 
intelligent citizenship and patriotism, not narrowly 
nationalistic in their expression, and with thought and 
knowledge much more than emotion as their founda 
tion, is a principal purpose of this Foundation.” And 
the purpose of the Foundation is a definite accomplish 
ment of these books. 

The first is an answer to the title-question. Although 
it draws from the author’s extensive study and ex 
perience, it deals with the present and looks to the 
future. It is a tocsin and a tonic. 

The author admits that the recent attacks upon 
democracy, “both from the right and from the left, 
and for diametrically opposite reasons,” have been con 
fusing, “but,” he adds, “if you look at them carefully, 
the confusion disappears, for democracy emerges from 
both attacks as something that stands in the way of 
impatience, either right wing or left wing.” 

Democracy is defined as ‘‘a form of political associa 
tion in which the general control and direction of the 
cornmonwealth are habitually determined by the bulk 
of -he community in accordance with appropriate under 
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standings and procedures providing for popular partici 
pation and the consent of the governed.” 

The author points out that democracy may dlisappe al 
from time to time but it does not die. Whatever may 
happen in the various interims, the democrat prin 
ciple will triumph. “The common good in the long run 
will be determined by the community 

Ihe author takes courage from the accomplishments 
in America and looks with hope to the future. “We 
need not stutter or stammer when we say democracy 
is the ideal state. We know this by reason; we know 
it by observation and experiment. We have faith that 
in the fulness of time the ideals of democracy, of liberty, 
of equality, of justice, will be acce pted by all mankind 
We know that despotism and violence are pretexts for 
power, not philosophies of life 

In his thought there is no place for the apathy, cyn 
icism, or defeatism which have afflicted so many of our 
young people today and some of our elders. “The new 
world into which youth now comes is not merely an 
economy of abundance in the sense of having plenty 
ol goods, materials, and services of a wide range of 
kinds 


it is a destiny not imposed from without but springing 


The new world is a period of creative evolution: 


from the creative, constructive forces of man. ... Each 
may make some contribution not only to the preset 
vation and perpetuation of our race and its ¢ ulture, but 
also to their advancement toward higher levels of attain 
ment. In this joint enterprise, power and authority 
become creative instead of oppressive; the leaders are 
not those who crush and bruise but those who heal 
and help.” 

Ihe book concludes: “Of all the years that mankind 
has wandered on the earth, this is the time when man 
is most nearly master of his own destiny. We study and 
understand nature and human nature so that we may 
shape finer and nobler forms of personality and of 
common welfare. This is the mission of cooperation in 


the democrat political society 


The second book reviews the democratic faith in 
its American historic perspective. This historic setting 
is not a chronology of names, battles, and elections; it is 
an analysis of economic and political conditions and 
a study of social forces at work. 


“Democracy was no American invention. The American way 

of life, which is democracy in action, is, on the other hand, a 

uniquely American thing, as strong and as weak as the American 

people themselves.” 

This way of life is traced from its Jeffersonian origin 
through our expansion of the frontier, the Civil War, 
and the Industrial Revolution. It developed “the re- 
spect for and the confidence in men as men.” The 
American “had to trust others, and he had to be worthy 
of the confidence of others.” 

It was impossible, without united effort, to maintain 
the balance between the inconsistent ideals of freedom 


and equality. Pioneer freedom created inequality and 
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social evils. Discontent developed “the tendency to look 


to government as an agent of social betterment.” An 


Americans “accepted without doubts the idea 
( hristianity offered a sound basis for genuine demo rath 
practice in society.” 


These books should be 


profession, if not for our people generally 


required reading for ow 


They bring 
to our confused times the blessings of truth and light 
They dispel bias and pre judice and Lira po | courage and 
faith. Their style is unaffected. ‘They are easily handled 
and easily read 

Ropert N. WILKIN 


Cleveland, Ohio 


Fundamental Economic Issues wn National Defens 
by Harold G. Moulton. ‘The 


Washington, D. C. 32 pages 


Brookings Institution 
This pamphlet from th 
pen of the president of the board of trustees of th 
Brookings Foundation puts and answers four questions 
of the deepest and most vital importance to the country 
at the present juncture. A volume of several hundred 
pages would be required were the author to argue his 
points elaborately. But, while the treatment of the co 
plete subjects covered is brief, the conclusions reache 
are clear and sound. ‘The majority of enlightened pet 
sons familiar with scientific economic literature wil 
heartily endorse the positions taken by Prof. Moulton 


\ minority of 


and the definite suggestions put forward 
radical thinkers will dissent or insist on certain qualifi 
cations 

The quesuions discussed are these Will the defens 
program necessarily involve extensive readjustments in 
the nation’s economic life? Can this program be fi 
nanced without an enormous increase in the publi 
debt? Can serious and dangerous inflation be avoided 
Are we threatened with a catastrophic collapse at th 
end of the war? 

Since the pamphlet was published, certain economi 
and political developments have emphasized the valid 
ity of the conclusions advanced therein, and have also 
compelled some short steps by the government designed 
to avert inflation, consolidate financial and economi 
policies, and prevent waste, confusion, and demoraliza 
tion. The pamphlet is truly a tract for the times, and 
should be followed by another to bring the candid dis 
cussion up to date. 

Constitutional Powers and Limitations, by Majo 
Edward H. Young. 1941. West Point: United States 
Military Academy. Pp. VIII, 215. 
the Class of 1941 at the United States Military Acade1 


it was my privilege and pleasure to study law unde! 


\s a graduate ol 


Major Young. This handy volume of 200 pages is a 
“outline analysis” of some phases of Constitutional Law 
written ¢ specially for the use of the cadets at the Unit 
States Military Academy during their subcourse 
Constitutional Law. Though this is not generally 


known, law has been taught at West Point for on 
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idred and twenty years 


[he subcourse in Constitutional Law was designed, 


rally, to teach some of the more important phases 
Constitutional authority, guaranties and limitations 
cial emphasis is placed on teaching the source and 
nt of military authority, the limits within which 


itary authority may be exercised, and the relation 


the military establishment to the legislative and 


licial branches of the Federal Government and to 


governments of the several states 

The limited time available (14 hours) for this sub 
irse, In which this book is used as a text, and the 
cial purpose it was designed to serve occasioned the 
h degree ol se lectivity exercised by Major Young in 
wing subjects within its broad title. Its compass is 


presented in the chapter-headings: Legislative 
ver, Executive Power, Judicial Power, Interstate Com 
rece, War Powers, Martial Rule and Military Gov 
ment, Federal ‘Territory, American Citizenship, Fed 
Criminal Law, Private Rights and Due Process of 
Under each of these subject-titles, Major Young 
phasizes those phases of Constitutional authority of 
atest interest to th ilitary 
[he text is clearly, forcefully, and concisely written 


ictically every assertion is supported by footnotes indi 


ting the authority for the statement The book con 
ns a wealth of instructive information, interestingly 
ited in a ple asing LIT) pte style 
Curtis W. CHAPMAN, JR. 
Belvoir, Virginia 
Real Estate Title nd Conveyancing, by Nelson L 


Rev. Ed. 1940. New 


This new edition of a 


rth and DeWitt Van Buren 


rk: Prentice Hall Pp 719 


ok published a little more than a decade ago repre 


its a successful attempt to cover in a broad way the 


d of ttle examination. It begins with a clean cut 


d popular view of the development of real property 


nership and in a general way the present status of 


hts and interests in land. It then goes to the matter 


descriptions under government survey, by lot num 


rs, by monuments ind by metes and bounds. 


It gives to one unfamiliar with the subject a real idea 


what it is all about, and is helpful by way of reminder 
one with ¢ xperience be hind him. 


I here are instructions and Suggestions as to abstract- 


and the examination of title and the reading of 


tle, a statement of some of the leading principles of 


le insurance and the fundamental rules for the clos- 


g of title, with ample illustrations. These matters 


first half of the book. 
The latter half is largely devoted to forms for the 


IN prise about the 


irious states—forms of acknowledgments, contracts of 
ile, deeds, mortgages of various kinds, deeds of trust, 
signments and releases. It is in its nature more ephem- 
11 than the earlier half of the book, because so much 
what is there rests upon statute. There is an ade- 


iate index to the whole volume. 
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Ihe flaws in the work are largely in the way of inac 
curacy in its general statements growing out of the 
fact that it is obviously based upon the law of one state 
although professing to be a book for general use. The 
authors forget at times that those who use the volume 
are apt to be inexperienced and fail to recognize the 
necessity of constant iteration and reiteration of the 
proposition that what is true in one state may not be 
in another. Just by way of illustration we may turn 
to the discussion of tenancies by the entirety. There ts 
no suggestion that while the estate may exist, with or 
without modification, it is not universally recognized 
as a feature of the common law as applicable to this 
country. One might easily be misled by this particular 
generality of statement. 

So in the consideration of the subject of records in 
the statements that the county clerk—assuming that 
there is such an officer in a particular state—will record 
this or that document, we have what is perfectly true in 
one state but not in another. 

Similarly a statement later on that a rendition of a 
judgment and its docketing in a certain land ofhce 
creates a general lien on land may or may not be true 

In this connection the discussion of the time when 
the lien probably runs is misleading. Certain of the 
forms for acknowledgements to be taken by a notary 
public where there is no reference to a seal and appar 
ently no seal to be affixed may under certain statutes be 
all right for acts done within the state but null and void 
for acts done outside of the state. 

Phis but emphasizes the necessity of making it plain 
and doubly plain that real property law is in a very 
real sense annexed to the soil and that where general 
statements are made they should represent what is 
universally true or must include in them the warning 
that they are illustrative only and not to be taken too 
seriously as stating the law of any individual state. 

This is about all the carping criticism in which on 
may indulge. ‘The volume taken as a whole is sound 
and useful. 

Georce E. Beers 


New Haven, Connecticut 


Federal Tax Handbook, 1940-1941, by Robert H 
Montgomery. 1941. New York: The Ronald Press. 
2 vols. Pp. xii, iv, 2331.—Containing nearly twice as 
many pages as its predecessor published two years ago, 
this work shows the steadily increasing complication 
of our federal tax laws, and is a reminder of the rapidity 
with which they change. It speaks as of December, 
1940, and already a few of the provisions it discusses 
for instance, some important provisions about the excess 
profits tax—have been amended. The volumes as a 
whole maintain the good standard set by their author 
in his previous handbooks. 

Rosert N. MILLER. 


Washington, D. C. 
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Criminal Youth and the Borstal Syst by William 
Healy and Benedict S. Alper. 1941. New York: The 
Commonwealth Fund. Pp. 251.—As early as 1895 a de 
partmental committee of the Home Office pointed to the 
high crime rates of the youth of England and the need 
for special treatment methods in order to deal more 
effectively with this group of offenders. Shortly there 
after the Prison Commission under the chairmanship of 
Sir Evelyn Ruggles-Brise began to experiment with the 
segregation of youthful prisoners from the older ones 
and subjecting the former to a special regime. By 1902 
the entire prison at Borstal, a small village near Roches 
ter, was being utilized for this purpose, but not until 
1908 did Parliament modify existing statutes in a man 
nel permitting a more satislactory deve lopment of the 
scheme. In the Prevention of Crime Act of that year, 
a limited indeterminate sentence was established for 
youths of 16-20 years of age inclusive (later the maxi 
mum age was made to include those 21 and 22 years 
of age) and directions given to the courts as to the use of 
this sentence The Act gave official recognition to the 
experiment already made at the Borstal prison by apply 
ing to the new provisions the generic term of Borstal 
treatment. This Act as later amended by statute and by 
the Standing Orders of the Home Secretary sull governs 


the Borstal system 


Borstal treatment ts recognized as reftormatory in aim 
The vouth is sentenced to the Borstal either by courts 
ot summary jurisdiction in the case of youths guilty 
of a serious offense having previously been committed 
to an approve dl S¢ hool by courts ol quart r s¢ ssions and 
assizes (when the youth has been convicted of an ol 
lense punishable by at least one month’s imprisonment 
without the option of a fin and has previously been 
convicted of an offense or has failed on probation; ol 
b. has been convicted of an offense punishable by penal 
servitude or imprisonment), or he may be transferred 
from a regular prison on order of the Home Secretary. 
[The sentence is almost invariably a maximum one of 


] 


1 ar’s parole supervision 


three vears followed by one 


violations resulting in 1 prisonment for not more 


than one year. Release on licence, or parole, may be 


made after six months for boys and three months for 
girls. Parole supervision is given by the Borstal Associa 
tion, originally a private group of volunteers, now sup 


ported almost exclusively by government subsidies 


The Borstal system now includes some ten institutions 
ranging from walled prisons to open camps. It has de 
veloped gradually under very intelligent direction from 
the Prison Commissioners, of whom Mr. Alexande1 
Paterson should be given special mention in this con 
nection. Staffed by carefully chosen governors and hous«e 
masters, the institutions have successfully applied the 
best of known methods of rehabilitation and have 


achieved a renown that has ised tl] | 


na caused them to be imitated 
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in many countries, including Belgium, Germany, an 


the Scandinavian states 


In the book under review the author have given a 
very interesting and sympathetic description of th 
system, based largely on personal visits and conference 


After several introductory chapters which aim to sho 


the high crime rates of American youth, to explain 
briefly why this age group 1s so heavily represented i 
criminality, to describe some clinical types of youthh 
offenders, and to indicate why our relormatorics are i 
adequate in personnel and policy for the work wit 
which they are charged, the authors survey in bri 
chapters the outstanding characteristics of the Englis| 
Borstals—the origin and growth of the Borstal idea; com 
mitment, Observation, allocation; general principles of 
Borstal training; personnel; stafl-inmate relationships 
the training program; relationships with home and 
community; the walled Borstals; the open Borstals; th 


Borstal Association; release and after-care 


In evaluating the Borstal system, the authors point 
to the objectivity with which its leaders are observin 
their own work, and utilize the results of several stati 
tical follow-up studies made by the Borstal Association 
and others to show that, considering the toughness of the 
human material with which the Borstals have to deal 
they appear to be more successful in their rehabilitatiy 
work than are our Ameriean reformatories. ‘They ar 
not blind to what they regard as some delects in the 
institutions they have studied especially the need fon 
more psychotherapy, better social case histories, and a 
more flexible period of treatment. ‘This last criticism | 
of course, to be levelled at the law, rather than at the 
Borstals operating under it. A final chapter commends 
the Youth Correction Authority Act recently adopted | 
the American Law Institute and points out that a stat 


accepting this Act would find no difficulty in utilizing 
| 


to the fullest all that is good in the Borstal system 
The war has caused great disturbances in the Borsta 
as in other fields of activities in England. Several 


them have been closed, others have been converted t 
new uses. Most of the trainees are probably learning tl 
responsibilities of citizenship in defense of the natior 
[here is pathos in the hope that some of the staff 
these Borstals « X pre ssed to the authors that since “what 
was once might not be again” as much as possible | 
salvaged so that “somewhere else, perhaps in the Unit 
States, then principles and practice might be reconsti 
tuted so that all that they had learned and done would 


not be forfeited 


We cannot but share this hope, but it would be ul 
fair to assume that we are incapable of developing a 
more intelligent treatment of youthful offenders without 
the inspiring ¢ xamples described by Dr. Healy and M1 
Alper 


for juvenile offenders models of fine institutional trea 


We have already in our best corres tional schoo! 
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nt, and the author ntion with approval one Amer 


in reformatory, that of New Jersey at 
ich appears to be in no way inferior to the average 
rstal Howeve! the 
idamental truth, a truth that cannot be too strongly 
phasized and which Emerson expressed in the words, 
\n institution is but the lengthened shadow of a man.” 


ed and studied the Borstals are agreed 


who have visi 


ut their greatest asset has been their high-minded, in 


livent stall COM po d ol 


persons whose deep and 
npatheti insight into the problem: of the adolescent 
| the youth has been actively employed in the unre 
tting labor of purposeful reconstruction of character 
hen we have learned that ou pe nal and correctional 
titutions must be entrusted to such men and women 
shall have taken the first step toward the construc 
mn of a modern and more effective way of dealing with 
imprison d offender 
TP HORSTEN SELIAIN 


ersity of Pennss " 


Ratchtlord, 194] 


xvinl, 629 


ldmmerican State 1) by B I 
durham, N. ¢ Duk Unis 


luch of the histor tf American state debt ts a history 


Press Pp 


financial blunder and political plundes Lhe crea 


m otf banks, cana ind railroads was the prime pul 


se ol state borrowing during the period 1820-1840 


hen states first incurred large debt Poor planning 
the railroads, earl] ybsolescence of the canals, and 
right mismanagement of the banks left the tax 


ivers little to show for the bonds which they eventu 


vy discharged. State borrowing for railroads from 


5 to 1860 may ha been slightly more successful 


some of the obligations then incurred are still repre 


Amer 


nted in the state debts of at least three of the 


in commonwealtl State borrowing during the Re 
struction pr riod in the South was a means whereby 
lventurers sought quick 
ealth through explotta 


mn of a defeated peopl BOOKS RECEIVED 
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by F ville Munson 
2 National Law Book ¢ 
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cage 


Rather, it is a scholarly, some 


of muckraking literature 
times statistical, always readable, history and analysis 
of the financial obligations of the states, the reasons why 
obligations were in 


and the manner in which these 


curred, what happened to the money, and how the 
loans were paid off, refunded, or thoughtfully forgotten 

Phe book points out that nearly one-half of all state 
debts incurred since 1900 have been for the purpose 
of building roads and bridges, and these borrowings are 
traced and explained, both for states which admin 
istered their borrowings wisely, and those which did 
not. Borrowings for World War veterans’ bonuses and 
pensions, for the maintenance of rural credit) system 
which in almost every instance failed dismally, for un 
employment relief, for construction of local improve 
ments, and for refunding current indebtedness, are all 
separately discussed, and shown to make up the prin 
cipal objects lor which recent bonded indebtedness has 


\rkansas, a 


sorrowed Loo Much” and “The Tennessee 


been incurred There are chapters on 
State That 
Debt \ Case 


The history of some 


Study in [bad] Debt Administration 
particular bond issues in other 
states is traced from beginning to end. ‘Lhere is a short 
study of the efficacy of available legal remedies for com 
pelling states to abide by the promises they have made 
constitutional limitations on per 


Finally 


is a statement of basic principles that ought to govers 


The effect of state 


missible indebtedness tis also dealt with there 


sound state borrowing. ‘To this reviewer, at least, the 


principles appear to be excellent ones, in the sense 


that many of our states and of our investors in state 


much better off if the principle 


bonds would be | 


were followed 
The book would 


most prole ssional | oliticians 


however, make hard reading tor 


Because it deals with the 
long-range facts of public 
finance, it will not appeal 


to public servants whose 


major interest lies in spend 
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Constitution Day 


N the seventeenth day of September the people of 
the United States celebrated the birthday of the 
Constitution. It is their Constitution. It began 

with them,—‘We, the people of the United States . . . do 
ordain and establish this Constitution,’—and it lives in 
their life, and can die only with the death of public 
spirit in the country. Lawyers study and expound the 
Constitution, but it is strong only as the people are 
strong, and it is the people who must look to it that our 
great charter of liberties shall be unimpaired. 

For liberty is the purpose of the compact. All other 
good things are to follow from that. There is a dedica- 
tion to liberty, a proffer of life itself if need shall be, 
a full acceptance of all the daily sacrifices which alone 
make liberty sure. “Self-reverence, self-knowledge, self- 
control, These three alone lead life to sovereign power.” 
The American people are free because they have schooled 
themselves to act according to law. It is a hard-learned 
lesson, wrung from the experience of centuries, illumined 
by some filtering through of light from above. The 
high places among nations, as among men, are won by 
those who have disciplined themselves. The meek shall 
inherit the earth. 

It is the lawless who are unfree. The rise of a people in 
the scale of civilization may be measured by their self- 
restraint in the use of power. It is not a matter of words. 
Other countries have adopted constitutions modelled on 
ours, but they remain despotisms. The constitutional ma- 
chinery will not work of itself. It requires intelligent, 
educated, farsighted citizens with an ultimate base of 
moral purpose, a belief in the democratic plan, a deep 
resolve to make it work. This is the American way of life. 

We do well to observe Constitution Day. It is a solemn 
confession of faith, a public declaration that we, the peo- 
ple of the United States, are of the same mind as when 
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we set the seal on our draft of a fundamental law, that 


we stand, and will forever stand, on the firm ground of 
liberty under the law. 


Improving the Administration of Justice 


The report of the Special Committee on Improving the 
Administration of Justice (pp. 118-131 Advance Pro- 
gram) should be intently read and considered by every 
one interested in that subject. 

That committee under the leadership of its distin- 
guished chairman, Judge John J. Parker, has had the aid 
of the Junior Bar Conference, and has also been greatly 
aided by cooperation with affiliated committees from 
various state bar organizations meeting in the various 
judicial circuits. The last of those meetings was held at 
Dallas, Texas, July 5, 1941. 

The discussion was centered on the return to the judicial 
department of its ancient power to regulate its own pro- 
cedure. The legislature of Texas has recently given that 
power to its Supreme Court, and that court has promul- 
gated rules of civil practice which went into effect Sep- 
tember first. In another column may be found the address 
of Gordon Simpson, the president of the State Bar of 
Texas and excerpts from an address by Circuit Judge 
Joseph C. Hutcheson, Jr., of the Fifth Circuit. 

The Texas Bar is to be congratulated on this great ac- 
complishment. It deserves more extended comment than 
the limited space which our editorial pages permit. The 
notable features of those addresses and of the discussion 
at that “Open Forum” is the unanimous approval of the 
principle that the courts are best qualified to prescribe 
the methods of conducting litigation. While due credit 
was given to the Texas legislature for many admirable 
provisions of the Texas Civil Code, emphasis was laid 
upon the fact that legislative action was of necessity ham- 
pered by the volume of its other business and that a con- 
sistent and thorough-going plan could best be worked out 
by those directly charged with the duty of the administra- 
tion of justice. 

As might have been expected, there were differences of 
opinion as to the extent to which the state practice should 
be assimilated to the new Federal Rules of Civil Procedure, 
but it was made clear that the Texas rules had closely 
assimilated the practice of its courts to the provisions of 
the federal rules and that there was no conflict in spirit, 
between any of the Texas rules and the federal model. 

Uniformity in the methods of the administration of 
justice is recognized as a prime desideratum but uniform- 
ity must yield when it comes in conflict with special con- 
ditions requiring treatment appropriate for those con- 
ditions. 

There is a great movement on foot for the assimilation 
of state procedure to the Federal pattern and it is making 
surprising headway. 
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Our Guests from Abroad 


This country inherited its system of law from England 
nd notwithstanding the war in which the colonists be- 
ume a free and independent nation, the founding fathers 
ad the good sense to continue their adherence to the 


mmon law ° 


In recognition of the fundamental unity of English and 
American law the American Bar Association has always 
velcomed with genuine regard the presence at its annual 
neeting of the great figures of the bench and bar of Great 
Britain and Ireland. Among others there come to our 
emory these names: of Lord Chancellors of Great Bri- 
tain, Lord Haldane, Lord Birkenhead, and Lord Buck- 
naster; of Lord Chief Justices of England, Lord Russell 
f Killowen, Lord Hewart, and the Marquis of Reading; 
f judicial members of the House of Lords, Lord Shaw of 
Dumferline, Lord Dunedin, Lord Macmillan, and Lord 
Tomlin; Sir John Simon, then Attorney-General, after- 
vards Lord Chancellor; James Bryce, then British Ambas- 
ador to the United States; Hugh Kennedy, Chief Justice 
f the Irish Free State; and Sir Frederick Pollock. 

Across our northern boundary dwell those with whom 
we have maintained the happy relationship of friendly 
neighbors. The Dominion of Canada unites descendants 
f Great Britain and France. Distinguished men of both 
of these blood lines have been frequent guests of honor; 
among them may be recalled Sir William R. Kennedy, a 
Canadian High Court Judge, Sir Charles Fitzpatrick, 
Chief Justice of Canada, George H. Montgomery, Baton- 
nier of the Montreal Bar, and Newton W. Rowell, Presi- 


lent of the Canadian Bar Association. 


Great men of the French Bar have honored our assem- 
blies. One recalls M. Henry M. Aubepin and M. Manuel 
Fourcade, Batonniers of the Paris Bar, M. Henri Decugis, 
M. Fernand Payen, and M. Paul Reynaud, former French 


Minister of Justice. 


It is therefore only in the normal course of events that 
it the coming meeting of our Association the members 
‘f the American Bar may welcome the presence of their 
professional brethren from the British and Canadian Bars. 
Unhappily, it is this year impossible for the French Bar 
to be represented. The nation which has always been 
so closely bound to the United States of America lies 
prostrate under the invader’s heel. Perhaps it may be 
literally true that there is today no French Bar, or at least 
that its power has been taken away and its independence 


removed. 


Those who will speak at our meeting are Sir Norman 
Birkett, a distinguished barrister, D. L. McCarthy, retiring 
President of the Canadian Bar Association, John G. Foster, 
a member of the Inner Temple, now serving at Washing- 
ton as the legal adviser of the British Embassy, who will 
peak before the Insurance Section on “British Insurance 
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and Wartime Economy,” and Pierre Casgrain, Secretary 
of State for Canada. 

In addition, there is a notable representation of distin- 
guished lawyers from the South American Republics, who 
will speak at the Assembly and at the sessions of the 
Section on International and Comparative law, and par- 
ticipate in the Symposium on Hemispheric Solidarity. 

To greet these representatives from the lawyers of the 
Democratic Nations, the members of the American Bar 
Association will strive to equal the famous hospitality of 
our Latin American brethren. 


National Defense 

The activities of our Committee on National Defense 
have demonstrated that the lawyer is not only willing 
but eager to play his part in the preservation of the Amer- 
ican way of life, which has been so gravely threatened 
in the conflict going on between the forces of the dictator 
nations and the democracies. 

Under the leadership of Edmund Ruffin Beckwith, 
chairman of that committee, a nation-wide organization 
has been perfected. The Junior Bar Conference has 
cooperated in that plan with energy and devotion. 

The report of the committee appears in the Advance 
Program on pages 160-164. It shows that through the 
organization of lawyers’ committees on National Defense 
in every state, legal advice and service has been made 
available for the Selective Service Boards and for every 
member of the armed forces of the United States and 
their dependents, including those selected for military 
training. The committee has established cooperation with 
the military and naval authorities and has prepared for 
the selective service a “Manual of Law.” It has devoted 
itself unstintingly to the uplifting of the national morale. 
What this Committee, the Junior Bar Conference, and 
the associated state committees on National Defense 
have been doing during the present emergency without 
compensation or hope of reward, should be a conclusive 
demonstration that to the men of our profession, duty 
outweighs the profit motive. 

We are facing new perils and a new year of activity 
in National Defense. Day by day the situation grows 
more serious. There is almost universal desire that 
America may be able to keep out of armed conflict, that 
it may not be compelled to send its youth to fight in 
other lands, but this question is not one which can be 
decided solely by our desires. The United States may 
be plunged into war at any moment if the dictator 
nations deem it to be to their advantage. It is therefore 
evident that the coming year will be one of intensified 
effort on the part of the legal profession and its organized 
representative, the American Bar Association, in the cause 
of National Defense. The lawyer may be relied upon to 
play his part in the coming struggle. 
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N the 26th day of September, 1789, Edmund Randolph was 
appointed by President Washington, to be the first Attorney 
General of the United States 
One hundred and fifty-two years later, August 25, 1941, Francis 
Biddle, the great, great grandson of Edmund Randolph, was 
nominated by President Roosevelt to be the fifty-eighth Attorney 
General of the United States. On September 5, the Senate con 
firmed the nomination and Judge Biddle entered upon the duties 
of the office first held by his great, great grandfather, more than 
a century and a half ago 
After his graduation from Harvard Colleg: A.B. cum laude 
1909) and Harvard Law School (LL.D. cum laude, 1911) Francis 
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RANCIS BIDDLE 


Wendell 


Philadelphia 


Biddle served as private secretary to Justice Ol 
Holmes. In 1912 he began the practice of la 

and continued in general practice there, until 1934. In that year 
he was appointed chairman of the National Labor Relations 
Board. In 1938 and 1939 he was appointed chief counsel of the 
Joint Congressional Committee created to investi; the Tennes 
see Valley Authority. In 1939 he was made United States Circuit 
Judge for the Third Judicial Circuit but was called from that 
post in 1940 to become Solicitor General. He served in that im 
portant position until his recent appointment as Attorney General 


Attorney General Biddle is scheduled to address the 





Annual 
Meeting at Indianapolis on Monday, September 29 
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CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 


Administrative Law 


Suostar l / {dministrattve Law, by 
E. Blythe Staso 1 89 University of Pennsylvania L 
Rev. 1026 June 4] 


After a discussio1 cerning the statutory provisions 


involving the “‘substantial evidence” rule, and the im 
portance of the ru consideration is given to the pos 
sible meanings of tl n. Here is the meaning favored 


by Dean Stason term ‘substantial evidence’ should 


ve construed to confer finality upon an administrative 
lecision on the fact hen, upon an examination of the 
ntire record, tl idence, including the inferences 
herefrom, is found to be such that a reasonable man, 
acting reasonably night have reached the decision; 
but, on the other hand, if a reasonable man, acting 
easonably, could f have reached the decision from 
he evidence and its inferences then the decision is not 
upported by substantial evidence and it should be 
et asic Chis i vccord with the prevailing rule in 
jury trials relative to the direction of verdicts, as dis 
inguished from discretionary power of trial courts 
» set aside verdi which are contrary to the evidence 
It is also in acco ith the prevailing rule applied 


setting aside verdicts of juries. 


lence is thought to have 


y\ appellate cout} 
lL his meaning of substantial evi 


n of Congress when the Federal Trade 


een the intenti 


Commission Act is passed. Many court opinions an 

ounce the same point of view. But the author is con 
erned about th ecent Opinions in the Waterman 
Ste amship ( Orpo i yn and the Bradford Dyeing Asso 
Clation cast | ceptions ar taken. (1) The quest 
eems to have been for some evidence in favor of the 
decision of the Labor Board which could be called 
‘substantial’ without making an effort to examine the 
entire record wil i view ol determining whether the 
Board's decisio1 so contrary to the entire evidence 
that it could not ha been reached by “a reasonable 
board acting reasonably 2) ‘The Supreme Court in 
dicated that the requirement of substantial evidence 
roverned only the determination of the underlying facts 
ind not to the ultimate cons lusions of facts to be drawn 
irom the unde? facts 


Constitutional Law 


The President, ¢ {Ind I eign Relations, by 
Harry Willmer Jones, in 29 California L. Rev. 565 
July, 1941 

After considering the legislative leadership of the 


President, attention is directed to the “inherent ex 
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ecutive powers” of the President over foreign affairs 
These are considered in connection with the powei 
vested in Congress to declare war. What ts the result? 
(1) The argument that the President lacks the authority 
to use the armed forces in a manner that would amount 
to an act of war clashes with the fact that there are 
instances where the President has made use of the armed 
lorces upon his own responsibility. Consider this ex 
ample. The House of Representatives censured Pres 
ident Polk by declaring that the War with Mexico was 
“unnecessarily and unconstitutionally begun by the 
President.” Lincoln voted for this resolution of censure 
Later Lincoln as President asserted his power as Com 
mander in Chief further than any other president. (2) 
\ further difficulty is that there seems “‘to be no realistic 
standard, under present conditions of international 
affairs, by which it can be stated, with any degree of 
assurance, just what does amount to an act of war.” 
(3) Despite the difficulty of knowing what power the 
President has as Commander in Chief, logically, this 
power seems not to be subject to Congressional direc 
tion or interference. ‘This appears to have been recog 
nized in Congress during the debate over the Lease 
Lend Bill, concerning the power to convoy. (4) “It 
must be kept in mind that these constitutional issues, 
by their very nature, are normally non-justiciable, and 
that the precedents by which executive action is to be 
judged are chiefly historical or political, not judicial, 


precedents.” 


Constitutional Law 


Constitutional Protection Of The Alien’s Right to 
Work, by Basil O’Connor, in 18 New York University 
L.. Qu. Rev. 483. (May, 1941.) 

In a very satisfactory discussion of the constitutional 
protection of an alien’s right to work, the author pre 
dicts that the subject is probably due for considerable 
attention in the future. This, because relatively little 
has been decided upon this subject by the United States 
Supreme Court. In general its attitude has been friendly 
to protection for the alien. Cases concerning hunting, 
fishing, and working for a state or a subdivision thereof 
are regarded as doubtful exceptions to its usual attitude 
sut other courts have sometimes shown too much tole 
ance for legislative discrimination against aliens. The 
oft repeated presumption in favor of the constitutional 
ity of legislation tends, at least, to justify many of these 
decisions. ‘““There was a time not long ago when the 
Supreme Court would strike down legislation when it 
was not in agreement with the Court's idea of wisdom 
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or policy. We have come a long way from that concept 
of the Court's function. The attitude of the present 
Court is to give the legislature full sway and the benefit 
of all doubts. Legislation nullified as repugnant to the 


be patently irra- 


Fourteenth Amendment today has to 
tional.”” The author avoids this barrier very neatly in 
this fashion: (1) “the exclusion of an alien from his 
chosen occupation is a deprivation of a civil liberty” 
and (2) “recent decisions have indicated that the same 
presumption of constitutionality does not apply in 
civil liberties cases as in cases involving the deprivation 
of mere economic rights.” So, our author calls upon the 
courts to take a firm stand and hold that an alien “may 
not be excluded from any employment unless the fact 
of his alienage bears some relationship to the excluded 
employment which adversely affects the public.” Also 
he argues that in determining this question courts are 
not required to believe the unbelievable and also that: 
“If the constitutional principles are agreed upon, the 
motive for the legislation should be considered in meas- 


uring its validity.” 


Constitutional Law 


Political Practice And The Constitution, by Charles 
Warren, in 89 University of Pennsylvania L. Rev. 1003. 
(June, 1941.) 

The thesis is this: “Che course of American history 
and politics has, at times, been as strongly influenced 
by a practice under the Constitution as by a judicial 
decision.”” The chief illustration of this thesis in this 
article is the series of events whereby the terms of the 
President and members of Congress were extended from 
midnight of March 3 to noon of March 4. The Consti- 
tution has no provision on this point, merely providing 
for the length of the term. Even the date when the 
Constitution should become effective was fixed, not by 
the Convention, but by the Continental Congress as the 
first Wednesday in March, 1789. This day was the 
fourth of March. “For thirty years, it was tacitly as- 
sumed that, as a matter of constitutional law, the Pres- 
idential term ended at midnight on March 3, and that 
the Congress came to an end at the same hour and on 
the same date.” This practice was aided by a recently 
revealed letter from Chief Justice Marshall for the 
Supreme Court to the Secretary of State. The letter 
appears to be an informal advisory opinion. But both 
houses of Congress began to tinker with the clock and 
gradually under the pressure of business and filibusters 
the custom changed so that Congress ‘continued to 
transact business until noon of March 4. This change 
gradually received official recognition until in 1909, 
for the first time, in the Statutes At Large Acts of 
Congress were stated to have been enacted on March 4. 
Now the Twentieth Amendment provides that the 
terms of the President and Vice President shall end at 
noon on January 20, and those of the members of 
Congress at noon on January 3; “and the terms of their 
successors shall then begin.” 
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Judicial Selection 


The Appointment of Supreme Court Justices: III, by 
John P. Frank, in 1941 Wisconsin L. Rev. 461. (July 
1941.) 

“The first representative of the New Freedom was to 
be the last apostle of the Old Deal on the Supreme 
Court. Hence the great mystery of James Clark M¢ 
Reynolds is how he ever came to be a Justice in the 
first place. Woodrow Wilson sincerely desired to put 
liberals on the Court, and the choices of John H. Clarke 
and Louis D. Brandeis mark two great successes in 
this attempt. Yet, perhaps by confusing a zeal for 
anti-trust law enforcement with liberalism, Wilson 
managed to choose the most conservative justice since 
Stephen J. Field.” Thus opens the final installment of 
Mr. Frank’s interesting article. He gives consideration 
to the remaining appointments but the Department of 
Justice refused to furnish him the files on those w.ao 
were still alive in 1939. When ex-President Taft was 
suggested to President Wilson, organized labor made 
its protest. But during “normalcy” the spirit of the 
age seems to have stilled this objection, “for to an amaz 
ing extent Taft in 1921 was the choice of all America.” 
How surprising it is, then, to read the protest of Federal! 
Judge Charles F. Amidon of North Dakota. Was the 
distressed wheat belt speaking? “The Court ought not 
to be made up of Pharisees concerned with its tradi 
tions, but of living, free prophets charged with the great 
duty of interpreting the Constitution and applying it 
to American life in such a way as to make it a blessing 
and not a blight... . A young man should be chosen, 
certainly under fifty, and better if he is near forty. He 
ought to come to the Court with a powerful mind un 
trammeled by its traditions. . . . If such a man dis 
turbs the Court, that will show it needs disturbing.’ 
Arise, Judge Amidon, from your sepulcher and _ take 
a bow! A large amount of space is devoted to Justice 
Butler. The failure of the sharp fight against his con 
firmation is best explained in this manner: “In 1922 
conservatism was a ladder, not a barrier, to the Supreme 
Court.” Senator Norris opposed the confirmation of 
Justice Stone but he has lived to acknowledge his 
error. This is one time that Senator Borah was correct 
for he stated: ‘‘He (Stone) is not only a man of extra 
ordinary ability, but he is a man of liberal mind and of 
a high sense of public duty.” The sharp fight against 
Chief Justice Hughes and the rejection of Judge Parke1 
led President Hoover to listen to Senator Borah and 
other Senate liberals who insisted upon Justice Cardozo 
as a successor to Justice Holmes. Under the New Deal 
President Roosevelt “‘has satisfied himself that his selec 
tions support the New Deal down to the last experi 
ment.” Socialist Norman Thomas apparently feared 
Justice Black and asked for an inquiry that would hav 
aroused antagonism and perhaps would have caused 
his rejection. The National Association for the Ad- 
vancement of Colored People took even stronger action 
Both are probably satisfied with Justice Black’s per- 
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formance. The behavior pattern of our Presidents in 
naking nominations is reasonably clear. They have 
seldom failed in knowing their men. Chase, McRey- 
nolds, and Stone have been the three exceptions since 
864. Curiously enough, all of them were cabinet mem- 
ers. But the behavior patterns of the Senate seem 
rratic. The rejection of Judge Parker is the only in- 
stance since 1894. Accordingly, “In modern times the 
onfirmation process has become of diminishing sig- 
ificance.”’ 
Public Policy 
Restraints Upon Individual Freedom In Times of 
National Emergency, by John Lord O'Brian, in 26 
Cornell L. Qu. 523. (June, 1941.) 
Mindful of the warning of John Stuart Mill that 
ne of the most harmful illusions afflicting mankind 


Oo 
1g 


s the belief that the triumph of truth is inevitable, the 
1uthor contrasts our experience in the “Great War” 
ith our present international problems. Here are a 
few noteworthy points (1) Love of justice is common 
o mankind generally and to all systems of law. The 
difference in peoples is in the self-control which, as Lord 
Bryce said, “prevents emotional impulses from over- 
iding justice.” (2) It is a vagary that the United States 
ntered the “Great War” chiefly because of the machina- 
tions of munitions makers, international bankers, and 
entimentalists generally.” (3) “Much valuable infor- 
nation on enemy activities was gained at that time 
hrough wire tapping. Wire tapping was not a general 
wractice. Its use was limited, but the results were highly 
important.” (4) The problem of the conscientious ob- 
jector was greatly exaggerated. Of nearly 3,000,000 
inducted into the Army only about 4,000 claimed ex- 
emption from all military service and only about 500 
refused to render any form of military service. (5) On 
the difficult problem of freedom of speech the Supreme 
Court has made a record in line “with the great tradition 
which had its origin in England in the Seventeenth 
Century. It is a record singularly free from prejudice, 
pettiness, and partisanship.” (6) “But this freedom is 
not inconsistent with the right of the nation in time 
of grave national danger to protect itself against utter- 
inces intended to weaken its power of self defense. 
However fine the boundary line of limitation may seem 
at times, the distinction is there and it is valid. In such 
times we have earnest warnings against increasing the 
power of the State. Many fear that any restraint will 
lead inevitably to lasting conditions of despotism and 
tyranny. Despite the painful history of reconstruction 
years after the Civil War and the last war, no such 


result came about.’ 


National Bar Journal 
HE National Bar Association, an organization of 
) lawyers, on July 15th published the first num- 
ber of its journal. The most impressive feature of this 
creditable publication is its consciousness of race and 
color. This theme appears in nearly every article. Ob- 
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serve these quotations from the several articles. 

“Just so long as we are compelled to recognize racial 
attitudes in America, and the positive refusal to admit 
the Negro lawyer to membership in the Bar Associations 
of the South or even to permit them to use their libraries, 
just so long as the Negro lawyer is restricted in his 
membership in local Bar Associations in the North, and 
particularly, so long as the American Bar Association 
for all practical purposes refuses to admit Negroes to 
membership, then so long must there be an organiza- 
tion such as the National Bar Association. Certainly 
all of us shall welcome the day when racial animosities 
and class lines shall be so obliterated that separate Bar 
Associations, other separate professional associations as 
well as separate schools will be anachronisms.” 

“It appears from the attitude of the American Federa- 
tion of Labor and the great Brotherhoods of Railroad 
Workers that the spirit of exclusion, prejudice and 
hatred is today actually growing progressively worse. 
And this unbrotherly, un-American and abhorrent prac- 
tice of racial prejudice has caused the Negro artisans 
to lose ground upon the Labor Front everywhere within 
our Democracy, which causes us to wonder, where are 
the Negro barbers, plasterers, brickmasons, carpenters, 
chefs, bakers, paper hangers, interior decorators, paint- 
ers, linesmen with the Western Union Telegraph Com- 
pany and railroad firemen and brakemen?” 

“The colored lawyer has done a great work for his 
race, but he cannot continue to fight cases involving 
our civil rights alone, for there is little or no remunera- 
tion in them. The more lucrative cases they handle, the 
more time they will have to fight these race battles. The 
sooner Negroes realize that every time they retain a 
colored lawyer and pay him a fee, they are paying a 
premium on their civil rights insurance, the sooner we 
will get justice and equality of opportunity.” . . . 

Also worthy of thought is this forthright editorial 
note entitled: “A Liberal Supreme Court”: 

“The Supreme Court of the United States as now 
constituted is a truly liberal tribunal. For the first time 
since its establishment under the Constitution, the Court 
has taken a liberal attitude in its interpretation of our 
constitutional guarantees and we have been advanced 
in the enjoyment of our fundamental rights. 

The Negroes as a whole had and felt some foreboding 
in the appointment of Justice Black of Alabama, but 
his liberal decisions affecting Negroes have marked mile 
stones in safeguarding our constitutional rights; we 
have accepted him as one of our fairest jurists. Democ- 
racy can now have a meaning.” . . . 

“We hail with delight the elevation of Justice Harlan 
Fiske Stone to be Chief Justice of the Supreme Court; 
his great legal ability gained from iong years of experi- 
ence added to his sixteen years on the bench preemi- 
nently fit him to be Chief Justice; he will easily take his 
place along with that great legal scholar, retiring Chief 
Justice Charles Evans Hughes, America’s premier law- 
yer and statesman.” 
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THE AMERICAN WAY OF LIFE 


By HON. R. W. SHARKEY 


Judae of Civil Court 


HERE is no single word—there ts no single defini 


xr define “Out 


tion—that may adequately describ 
American Way of Life We call it “democracy, 
and we sometimes refer to it as “liberty” or “freedom 
We can sense its significance, perhaps, better than we 
can precisely define its meaning 
But suppose, for a few minutes, we try to be a little 
more realistic, and a little more specific. We call this 
way of life Democracy. Democracy is self-government, 
and self-government ts religious, political, and economi 
freedom. Under this government we worship as we 
wish, we vote as we wish, and there its no limit to ow 
right to mate rial accomplishine nts, so tong as we re spect 
the rights o} others The se ble ssings are ours to enNyOY 
not primarily because we have earned the right to enjoy 


] 


them, and not so much because we deserve the privileges 


they confer upon us, they are ours because they have 
been given to us. They are something we have always 
had. They are things we have always taken for granted 


and which, in taking for granted, we have frequently 


neglected and abused And here's some thing we're like ly 
to forget. Our way of living is like anything else that 
is inherited—some one had to work and fight for it in 
the beginning; and it is something we may conceivably 
lose if we fail to protect and preserve it 

I am going to preface my remaining brief comments 
with two statements that on their face are flatly contra 
dictory. 

First Democracy—which we call our way of life 
is the :deal form of government 

Second There is no ideal form of government 

Apparently, those two statements can’t be reconciled 
and yet, they are both tru 

The first statement—that democracy is the ideal form 
of government—is true, but it is true only as an ideal 
and not as a practical fact. It is ideal and true only in 
the abstract and in theory 

The second statement—that there is no ideal form of 
government—is likewise true, but it is true in its rela 
tion to practical experienc This is so because an 
theory of government (democracy or what not) if it is 


to be translated into actual practice, must be framed 


out of existing human nature, and the defects and the 


vagaries of human nature—its greed and selfishness and 
pride of life,—will in any scheme of government surely 


generate their attendant evils. This is always reflected 


Tt 
I 


in all government, in the avarice, indifference and igno 
rance of so many citizens, and it finally results in inefh 
ciency, economic waste and moral corruption on the part 
of both the citizenship and government officials, both 


high and low. There will always be the redeeming 
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feature, in any form olf government, of the presence ol 


some citizens and some public officials who are both able 
ind conscientious. But we know that the evils of whicl 
we speak, in the administration of governmental affan 


do exist, and often flourish in a democracy and that they 


are always traceable directly to the people themselves 
We also know that the only cure for such evils rests nu 


the intelligence and honesty of the peopl Che ideal 


of the democratic way of life will be realized 


mly to the 
extent that the people preach and practice, with sin 
cerity and diligence, the principles upon which thi 


government was in the beginning established 


Self-government 1s the most delicate mechanism eve 
placed in the hands of man, and at the same time th 
most dificult to operate successfully. It was with u 
in America a great experiment. It has encountered many 
difficulties, and has withstood assaults both from withi 
and without. It has survived thus far, but there ai 
many of its benefits that we of this generation have don 
little to deserve, and whether it will finally survive wil 
depend very much upon whether we practice more dili 
gently and faithfully the principles of living upon whicl 
it is founded. More than 13 years before our constitu 
tion was adopt d, the Assembly of the Colony of Virginia 
adopted this resolution: “No free government, or the 
ble ssings ol liberty can he preserved to any people bu 
by a firm adherence to justice, moderation, temperance 
frugality and virtue, and by a frequent recurrence to 
fundamental principles.” We have wandered rather fa 
afield from some of these principles Certainly we cat 
profit greatly if we will put those principles to work 
and compare our actions now to those standards The 
constitute the cornerstone of the American way of lif 
that our forefathers laid 

Our way of life may be endangered by the menaci 
forces of the so-called new order, fostered by Hitler an 
his kind, and based on the doctrine that might makes 
right, but I do not believe that it will ever be destroye: 
alone, by these or any other forces from without. 
greater and more subtle danger lies within our ow! 
borders and within ourselves, in the form of mass sel fis! 
ness and indifference 

We need to refer to the principles that made us a 
great nation, and to repent of our political indifferenc 
They alone can insure the sacredness of the home an 
The el 


mental human qualities of truth, sincerity and simplicit 


the stability of the governmental structure 


are just as fundamental in the life of the state, as the 
are in the life of the individual, and there is no plac 
more fitting in which to commence the teaching and the 


living of these principles, than in the American hom«e 
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WHY YOU SHOULD COME TO INDIANAPOLIS 


meetin normal years. Under existing 


conditions in the country and the 
world, the 1941 meeting will not be 
one of the Association's largest, but 
it is no secret in Association affairs 
that many of its most thoroughly 
enjoyable and worth-while meetings 
have been those convened in rela 
tively smaller cities of the country 

Memphis, Grand Rapids, Milwau 
kee, Seattle, Salt Lake City, Buffalo 
to mention only a few. In such a city 
in annual mecting of the American 


Bar Association is an outstanding 


and memorable event, which the 


\ hol 


forth its best 


community hails and puts 
This year’s meeting in 
Indianapolis will be no exception 
The Board of Governors felt that 
it was fortunate that the Association 
could accept the cordial invitation 
of the hospitable lawyers of Indian 
Within 


lawyers still 


apolis and the Hoosier Stat 


the memory of many 
living, the leader of the Indianapolis 
Bar was President of the United 
States, in the 


Harrison Still 


senjamin 
Charles W 
Marshall, 


ranks of Indiana lawyers 


person ot 

later, 
Fairbanks and Thomas 
from. the 


cT¢ Vice 


States 


Presidents of the United 


The lawyers who come to Indian 
ipolis will find themselves in_ the 
ieart of a great area which ts alive 
and vibrant with production, prep 
National 


scene is heart 


iration and training for 
defense The whole 
ening, as well as appropriate for the 
1941 meeting of a great profession 
which, from the first, has been put- 
ting forth its best efforts to do its 
part in aid of defense, in the Nation, 
he States, and the home commun- 
ities. The Middle West is well worth 
seeing now, by those who are anxious 
for the future of their country and 
the defense of law-governed insti 
itions. 

Many of the sessions—in fact, the 


hole meeting—should be inspirit- 
ing as well as most interesting. The 
programs for the general sessions and 


the Sections, the reports of the Com 


maittees, the matters submitted for 


discussion and action, are shot 
through with the atmosphere of the 
National emergency and_ the patri 
otic purpose of American lawyers to 
do their full part in coping with the 
problems which have legal aspect 
Distinction will be added to the 
meeting by the fortunate presence of 
Sir Norman Birkett, K. C., one ol 
the most illustrious of the British 
lawyers in the war period, who ha 
been a gifted member of Parliament 
who is an outstanding spokesman for 
his country and its lawyers, in thes 
days when the historic citadels of the 
profession of law have been ravages 
and brought to ruin. The program 
builders for this meeting have wisely 
returned to the custom of a really di 

tinguished Wednesday evening s« 

sion, at which the 
Sir Norman 
Robert H 


Court of the United States speaks at 


speaker will be 
Birkett Mr. 
Jackson of the Supreni 


Justice 


the annual dinner. Long an acti 

member of the American Bar Associa 
tion and a member of its House of 
Solicitor 


Attorney General, the 


Delegates successively as 
General and 
ncw member of the Nation's prcat 
Court has held the friendship of 
Association members, despite di 
agreements as to policies; and his 
utterances from his new post of 
honor and vantage will be heard wit! 
keen interest. 

As delegate from the Bar Associa 
tion of our sister democracy to the 
North comes again the genial and 
beloved D. L. McCarthy, K. C., ret 
ing President of the Canadian Bar As 
sociation from the time of Canada’s 
entrance into the second World War 
He made a host of friends in Phila 
delphia last summer, and he will b 
welcomed as an old and beloved 
friend, as his presence betokens the 
closer ties between Canada and the 
United States, in their common de 
fense of the law. 


The most stirring and impressiv: 
thing about an Annual Meeting of 


the American Bar Association is 




















































WHY YOU 


probably its visible demonstration 
that in a shifting war-troubled world, 
when law seems so largely imperilled 
by force and by innovation, a great 
body of American lawyers are hold 
ing fast to the faith and are giving 
freely of their time and abilities to 
help preserve the fundamentals of 
the law-governed American way of 
life. Anyone gains as a citizen who 
takes part in such a gathering 
Probably the average member who 
comes to an Association meeting for 
the first time experiences some sensé 
of bewilderment and uncertainty as 
to what he should do at particular 
times, when so many different events 


\ He 


has a feeling that the meeting ts split 


are taking place simultaneous 


into many, perhaps too many cubi 
cles: and that if he goes to any one 
session he misses several others which 


Upon fuller 


routines 


he would like to attend 


familiarity with the and 
habits of the experienced conven 
SC TISC ot he 


tion-goers, any such 


wilderment soon vanishes. 

Che basic principle underlying the 
structure of Annual Meetings of the 
\ssociation is that at appropriate 
times the whole = attendance is 
brought together on occasions of gen 
eral interest, while at other times the 
attendance voluntarily divides itself, 
according to individual choice, into 
Section meetings and forums devoted 
io the specialized and helpful discus 
sion of subjects of partie ular interest 
to those attending. A rich choice is 
thus offered; fortunate indeed is the 
who finds no conflicts be 


would like 


The wise man is he who 


membet 
tween Section sessions he 
to attend. 
joins all of the Sections in which he is 
interested and thereby obtains from 
each copies of the reports, addresses, 
and proceedings, which are sent to 
him. Then he may, without sens¢ 
of deprivation, attend whatever ses 
sion seems likely to interest and bene 
fit him most, realizing that as to the 
others he may read, if not hear. 


From such a pattern or plan, th 


comprehensive Annual Program 


seems not nearly so complicated o1 
member should 


bewildering. Every 


of course be on hand for the great 


opening session on Monday morning 
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SHOULD COME TO 


September 29. This is always an im 


pressive scene. The democratic prov 


of the Association get quickly 
under way. Resolutions are offered 


from the floor, by any member, for 


open hearings before the Resolutions 


Committee and later debate and ac 


tion on the floor of the Assembly 


mace members in 


up of all of th 
attendance The Chairman of the 
Resolutions Committee this year ts 
the beloved and distinguished Chau 
Judiciary Committee of 


House 


man of the 
the National 


ol Re pre scnita 


tives, the Honorable Hatton W. Sum 
ners, of Texas. 
The annual address of the Presi 


\ssociation, this year the 
Jacob M Lashly, ol St 


Louis, also distinguishes the opening 


dent ol the 
Honorable 
Assembly 


cession. Nominations for 


Delegates are made from the floor, to 
be voted on at the next session of the 
\ssembly, which takes place Wed 


nesday morning 
Monday 


| li¢ sdav are 


afternoon and all day 

devoted tO Sessions ol 
the Sections and to Committee for 
Here 


experience difficulty in making his 


ums. the average member may 
choice, as the attractive features are 


many and varied. No one will be 
unable to find a congenial and worth 
while group to join. 

On Monday afternoon, the repre 
sentative House of Delegates begins 
the consideration of its formidable 


With the 
Delegates 


and important calendar. 
Assembly, the House of 
makes up the Association’s bi-cameral 
system, to assure representative and 
deliberative action in behalf of the 
organized Bar of the whole country. 
Represented in the House of Dele 
gates by delegates of their own choos 
ing at home in the states are a large 
majority of American lawyers. About 
one-third of the members of the 
House have been nominated by peti 
tion and elected by mail ballot, by 
American Bar Association members, 
at least one Delegate from each state 
No convention visitor should fail to 
spend considerable time as a wel 
come spectator of the interesting 
proceedings of the House of Dele 
gates. 


By Wednesday morning the An 


INDIANAPOLIS 


nual Meeting has gathered full mo 


mentum. Everyone comes together 


again in the Assembly, to elect the 


four Assembly Delegates and _ to 
listen to the distinguished speakers 
who will contribute to the timely 
symposium on hemispheric solidar 


Wednesday 


adverted to, will be 


ity The evening ses 


sion, already 


followed by the President's recep 


tion, which is always a gala socia 


occasion, ‘The Thursday morning 
session of the Assembly is always re 
plete with lively interest, with the 
report by the Resolutions Commit 
tee and the debate and vote on th 


resolutions as the chief features 


The climax of the convention 


Annual 


notable by 


comes with the Dinne 


Thursday evening, mad 
> 


addresses which live in memory 


Animated business sessions of the 
Assembly and House follow on Fri 


of the 


concluding 


day, with the presentation 


incoming officers at a 


luncheon, at which it has become 


traditional for the incoming Presi 
dent to ynake a preliminary stat 


ment of his objectives and program 


Annual Meet 


ing, so far as it had then been deter 


The program of the 


mined, was printed in our August 
The Ad 


vance Program Pamphlet has sinc 


and September numbers. 
been mailed to every member. B« 
cause it is more complete than thé 
program published in the JOuURNAI 
it should be examined by all mem 
they attend or not 


bers whether 


so that all may have the informa 


tion therein contained and so that 
those who come may be able bette 
to plan attendance at those sessions 


in which they are most interested. 

If you have not already decided 
and planned to come to Indianap 
olis, NOW is a good time to decid 


and come. 


The 


varied and good. On 


entertainment program 1s 
Monday e\ 
ning is the Symphony Concert. N 
merous sightseeing trips have be 
provided. Golf players will be we 


come at all country clubs. 


As in prior years the Junior Bat 


program is extensive and interesting 
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TO POPULARIZE 


[ is my considered opinion § that 


our Profession of 1 Bar, as a 


hole, is no bette: pre pared at pre 


t to guide and protect i! peopl 
the American legal lations of 
e coming international period than 


Military 


r ago in its preparation for m 


is oul Depa ent olf a 


nal ce lense 


lL herefore, the Proke needs to 
pare itself in the hel \merican 
ternational Law and | rnational 


Jryvanization 


pull mod 


I hie un acquaint eile: 


n Bar with even thi ments ol 
ternational Law its la entable It 
caused chiefly by n ct of that 
byect at our Law Schoe for none 
them require it stu ind most 
them offer no cours ruction 
it’ there art cause i caus 
‘sad Causans cau Ma i 
mota, as St Thoma \quinas Cla 
ed them. ‘The chief a causa 
the faculties not requiring or not 
fering the subject is that the aver 
law student doc not willingly 
ke a course labelled International 
iW And for his 1 wtance there 
two chief causes. O is that the 
byect sounds to him foreign-made 
| therefore relati negligible 
[he second and mo fluential 
1S¢ is that it does 1 rt ind pra 
| i © does not yntain rules 
kely to arise in pract and there 


re has no status as a bread-winning 


} } 


pyect, in contrast to oO eT sub 


ts of the curricul 


These two causes k account 
infer, for the indifference of the 
erage practitione! subject 
It is therefore the irpose of the 
esent screed to he p suade the 
actitioner that the above attitude 
mistaken on both points, 1. ] 
t International ] n Ame 

n subject and (2) tha teen 

rns u ith i i? [ na li 


ch may arise 
the bar, and fron 


vC a fee may 
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AMERICAN INTERNATIONAL LAW 


By JOHN H. WIGMORE 


knowle doe of most 


Syllabus 


jeg as from 

ther subjects of law 1 he 
, 

herealter mentioned is designed to 


how that fact 


lo be sure, litthe has hitherto been 
done by the professors and the book 
riters to make such a showing. Most 
of the treatises and case-collections 
cepting always that of my dis 
tinguished former colleague Mi 
Charles Cheney Hyde, 


hi book to 


who devoted 
“International Law 
Applied 


init rmuing le 


chiefly as Interpreted and 
by the United States 


ind overcrowd their citations with 


o many examples from foreign coun 


trices and so many titles in foreign 


languages that often the = student 


ould get no impression of the sub 


ject having played any notable part 


in United States practice The hi 


toric cases and incidents recorded 


throughout our past 150 years of 


practice ar supplanted by cases and 


incidents from the external world 


For example, in the latest book of 
the kind that has come to my notice 
a work of superb and comprehen 
ive cholarship the 200-o0dd extracts 
for study include only some 50 cases 
from United States judicial opinions 


| 


and though there are also some 30 


quotations from international arbi 
tration tribunals dealing with United 


States claims, yet this 1s offset in | 


degree by quotations trom the Swiss 
Iribunal at Geneva, the Frencl 
Court ot Rouet the 
German Reichsgericht, the Supreme 
Court ol 


\gain, in the 


Appe als at 


Hongkong, and so on 
same treatise in the 
ytter on Status and Function of 
Consuls, although two of the five 
S. A. decision 


and a U.S. A. treaty, vet none of the 


extracts re present a | 


five extracts deal with the authority 
of a foreign consul to intervene in the 
1inistration of estates of deceased 
eign nationals; which is one of 
subjects on which our practi- 


earned, and will con 


to earn, substantial .ees 


at the Conference of Leachers of In 
ternational Law held at Washington 
in 1914 (15 A | 1.1. 359), a resolu 
tion, recommending strongly the use 
ol concrete cases as material for in 
struction, went on to urge also (be 
lieve it or not!) the study of “treati 

of epoc h-making congresses, West 
phala, 1648; Vienna, 1815-23; Paris 
1856, London, 1909,” thus entirely ig 
noring the important American trea 
tics and historic episodes which have 
marked the practical application of 
international principles in the anna! 


ol our own countrys 


Books of the above authoritative 
type add luster to our scholarship 
and will serve valuably to guide the 
diplomacy Of the Department of 
Stat jut they will never serve to 
stir the interest of the United Stat 
practitione! We have to face a! 
attitude as the 


it I he 


Vice-President 


psychologists CAll 

famous epigram ol shrewd 
Marshall a 

Ts 


tion ago, when a journalist asked hi 


gencta 


for his opinion on the national cri 
“What this country 


most needs” said he isa good tt 


will be recalled 


cent cigar! And to awaken in our 
prac titioners an urge to know the ele 
ments of International Law, what 
needed is the offer of a book, or col 
lection of materials, which has 
simple homely aim 
{merican (i.e., United States) Ir 
national Law 
some hope that our Bar will 1 
that subject to be one which 
earn them some fees in ordinary 
tice and which therefore demar 


study and preparation 


Of course there are jurists 
repudiate the use of the term “A 

in International Law But that 
controversy of juristic theory 


not obstruct the above proposa 
respective of theorv, there a 


in applving internationa 


ciples to cases that come befor 
American tribunals and a! 
with all the ti by our D 








THE STUDY OF AMERICAN 


ment of State. That is the material 


in which the American practitioner 
would be interested as relevant to 
his daily tasks with clients 

And I believe also that he would 


be interested in discovering how 


readily he could interpret the mean 
ing of controversial events which are 
chronicled almost daily in the press 
Here are two examples from succes 
sive recent days: 

(1) Washington, D. C., July 29, 1941 
Associated Press) 

President Roosevelt asserted today that 
plans for development of the St. Lawrence 
waterway were being worked out, so that 
the ultimate rights of New York State 
would be fully protected. He told re 
porters that he was in what he termed a 
perfectly terrible position in the matter, 
because when he was governor of New 
York he had contended that the State had 
title to the bed of the St. Lawrence as far 
as the middle of the stream. Now, since 
he is President, the shoe is on the other 
foot [i.e., because on behalf of the Fed 
eral Government he now claims for it the 
title to the middle of the river-bed], and 
because of his previous arguments he is 
precluded from saying the State does not 
have title. But the matter was being 
worked out, he indicated, in such a way 
that the title issue would not arise 


\ reference to the citations of § 150 
and 152 in the Syllabus, mentioned 
later, would show the international 
legal principle which the President 
had in mind. 


(2) San Francisco, July 31, 1941 As 
sociated Press) 

The United States Customs depart 
ment granted the $15,000,000 Japanese 
liner Tatuta Maru permission to clear 
But at the 
suit was filed against the 


port shortly before midnight 
last minute 
liner. The suit was filed under admiralty 
law by Arnhold & Co. of New York City 
because the firm had failed to get deliv 
ery of its portion of the ship's cargo 
egg yolks, albumen, and straw braid 
R. D. Mackenzie, attorney for the New 
York firm, said the ship could not sail 
without posting bond in excess of the 
amount named in the suit 


Here again the American lawye1 
who had read some of the Supreme 
Court opinions cited in § 188 of the 
Syllabus mentioned later would be 
able to have an opinion on the val 
idity of the process thus served on 
the foreign ship in a United States 
harbor. 

Does any elementary work specif 
ically offer the materials of Amer 
ican International Law? It does not, 
as yet. But that lack need not prevent 
the American practitioner from start 
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ing in to study the subject. All that 
he needs—if he is willing to become 
a student again—is a Syllabus of ac 
cessible materials. With the Syllabus 
at hand and the references available 
in a bar library, he can educate him 
self by a course of study without a 


[cat her 


would be those accessible 


What 


materials? 


Chiefly two: (1) The opinions of 
federal and state courts; (2) the rec 
ords of diplomatic corre spondence ol 
our own Department of Stat The 
former are accessible to all lawyers. 
The latter are sufficiently accessible 
in those masterly compilations ab 
stracting the hundred volumes of 
(so-called) Foreign Relations reports 

the collections known as Wharton's 
Digest (3 volumes, to 1886), Moore's 
Digest (8 volumes to 1906), and Hack 
worth’s Digest (2 volumes, just started 
in 1941); all of these being accessibl 
in most bar association libraries (and 
doubtless being purchasable on the 
market) There is no more interest 
ing literature in our profession than 
these diplomatic documents telling 
the stories of ow peaceful contro 
versies with other nations during the 
past century. Add to the above thi 
articles in the American Journal of 
International Law, the United States 
Code, other government publications 
available on application, chapters in 
a few modern treatises, and mono 
graphs. The practitioner may thus 
readily equip himself with the prin 
ciples of American international law 
and practice as shown in the legis 
lative, judicial, diplomatic, and ad 


ministrative records 


\ Syllabus is now offered to aid the 
willing practitioner to educate him 
course ol 


self by an _ interesting 


reading 

The Syllabus offered is in fow 
International Substantive 
Law; II, 


(Treaties, 


parts: I, 
Common International 
Legislation Multipartite 
Treaties, International Conferences 
and Conventions, Internationa! 
Unions, League of Nations); III, In 
Procedure in Contro- 
War); IV, In 


ternational Adjudication (including 


ternational 


versies (including 


INTERNATIONAL LAW 


Claims Commissions, Hague Court 
World Court) 

Part I is now ready in print, Part 
Il in mimeograph will be ready i 
November. Parts II] and IV will bi 
available early in 1942 

Incomplete, of course, is the lis 
judicial opinions an 


cited \ 


digest of American judicial opinion 


ol illustrative 


othe sources complet 


is now in the course of preparation 


by the American Bar 
Section on International and Com 
parative Law; and that Digest wil 
be invaluable in the preparation of 


briefs. But the Syllabus cites only 


enough cases under each topic to 


varied application ol 
The ob 


ject of the Syllabus is simply to dem 


illustrate the 


the principles in practice 


onstrate to the practitioners of the 
United States that virtually ever 
principle of International Law ha 
had applications in our United State 


{ 


and is pole ntial of a fee 


practice, [ 


be earned by a prac tilioner. 
Perhaps I should not have ven 
tured to publish anything of the sor 
in a field of this vast scope, wherei 
there are and can be but few maste 
Far be it from me to assume any 
status as an expert in it. But I have 
taught a class in International Law 
off and on, during some 50 year 
and I have had some experiences with 
our Department of State, both at 
home and abroad By the way | 
once on behalf of certain America! 
residents in Tokyo forwarded LO th 


State Department a complaint whi 


| 
resulted in an instruction to the the 
American Minister in Japan to r 
verse his ruling.) And during that 


ig. 
period I believe that I have learned 
something both of the fundamental! 
principles of international law and 
of the spirit in which it is practical 
administered. 

he widespread lack of interest 
among our practitioners has beet 
This Syllabus is offer 


in the hope that something can b 


depressing. 


done to remove the two principal 


causes of that lack of interest.* 


*Copies of the 50 page Syllabus, Part 


can be obtained on application by mail 
the office of the American Bar Associatic 
1140 North Dearborn Street, Chicago, et 
closing 50 cents to cov cost of printing 


and pt Stage 


\MERICAN 


3AR ASSOCIATION JOURNA 


\ssociation’s 























WASHINGTON 


Pai 
y! Francis Biddle, Attorney General 
1 | 

ONFIRMATION ol Franc 
| Biddle, of Pem inia, to be 
‘ 

rney General of Ut United 
al 

ites was made Sept Del rth by 
rhe 2. . : 

scnatt without i ord vote 
LO! : 

r his unanimou proval by the 
tio 

diciary Committ \ picture ol 
Otll . 

new Attorney General and some 
Ol 

irnther comment a it him appears 
Wi 

mother page. On he difhcult 
" 

roblems ol balan ch the ne 
)! 

\itorney General! is reco 
t 

ed as that of gut the F.B.1 
| ) 

well as other avel ot th ey 

riment ol J ustice ! } most 
i 

clive Way to PD DOVCTSIVE aC 
t! 

ILICS, without ! ing LO a 
itch-hunting” po His repute 
/ _ | | nt { ' | , 

naness and talc LO aamin 

rative side of the find ful 

Ope here for then ful exer 

Washington and t of the 
tLlOn wish hin \ 
SOT 
, 

Entry of Aliens—Visas 
Cl 
al With national d now the 
av consideration i nission ol 
a\ ns into the co quires the 
al st careful supe. ion Accord 
rit oly, the State By ints new 

rocedure in resp to visas has a 

and growin t. It should 
understood tha nowada 
t} n is a separat nt of ad 
i sion as distingu irom a pass 
} rt. Sometimes is Stamped 
, the passpo! B obtaining 

a passport may | ssible, and 
i other reaso1 I nay not be 
tf isible by an ali 
1 lhe new proc | respect to 
is is based upo nticipation 

it’ the rreat i}t i cases oft 

ns desiring i I will be 
itiated by nerso1 the United 
ites who are intel 1 in sponso1 

g the admissio1 ilien relatives 
pa ; ——" 
iends or associat if newly dé 

yned printed { which, when 

completely filled out by typewrite1 
ire to be sent to tl Visa Division of 
he Department State ire not 
ipplications for a it serve to 
(JCTOBFR 194] 27 


prepare the way in the Department 
lor receipt of 


the 
| 


and sometimes to determine 


visa application, 
whether 


there is any use of having the alien 


nake the application 


Lhe formal application lor a visa 


will be made, by the person desiring 


admission, according to appropriate 


advice which he may receive from 


Consul in the country where he 


is. By way of exceptions, it 1s stated 


that in respect LO CILIZCNS ol 
countries of the Western Hemi 
sphere, officials of foreign govern 
nents, seamen, and other special 
catevgorics, the cases shall continue 


to be presented, as heretolore, to the 


propriate American diplomatic o1 


consular officials 

[here are three principal situa 
ions requiring different types of 
isa 1) The Immigration Visa tor 
ermanent residence; 2) The ‘Tem 
porary Visitor's Visa; and 3) The 
lransit Visa. Ihe procedur in these 


veral situations requires separate 
forms to be used in the particular 
(ascS 


Biographical data concerning 


submitted 


( applicant is to be 


on a separate form, for each alien 


eighteen years of age or over. It 


ay be submitted by any person well 


quainted with the history of the 


alien. If there is no person in this 
country able to furnish this detailed 

formation, the form may be exe 
cuted before an American Consul 


broad by the alien or by a directly 
interested person. Affidavits of sup 


and sponsorship are required 


behalf of every alien (or alien 
family group) desiring to enter the 
United States for permanent resi 
ence, where the alien does not have 
ifiicient financial means to assure 
that he or she is not likely to become 
3 


ublic charge 


\fidavits of sponsorship, wher 
submitted by in 

Amer 
ican citizens and permanent resident 


Their 


and 


ecessary, may be 


erested persons other than 


iliens use is for ten 


\porary 


for aliens see king 


In " 
aqamissions 


LETTER 


permanent admission who are in no 
need of financial sponsorship. ‘They 
also are used for aliens seeking ad 


mission as non-quota students. 


Ihe family group idea above men 
) 


tioned means that one form may 


include the names of a whole alien 
family if the family is traveling to 


gether to the United States. 


[he Department supplies, upon re 
quest by interested persons, detailed 
information regarding each of these 
categories. Certain supporting docu 
ments are required to be submitted 
the forms as €x 


with respective 


plained thereon 


It is stated by the Department that 


action on cach case will be taken as 
promptly as possible but that some 
lume must Clapse in connection with 
the carelul examination ol each case 
Ihe cases are considered in prope: 
turn by Interdepartmental Commit 
lees acting in an advisory Capacity 
reference to the 


Alter 


tion of each case, an “appropriat 


with national de 


lense program this examina 


communication” will be sent to the 
consul concerned for his further con 


the When the 
is thus referred, the interested 


sideration of case. 
(am 
persons will be notified immediately 
by the Department; and, at the re 
quest of such interested person and 
notification will 


at his expense, the 


be sent to the consul by telegraph 


I he 


as to the making of his formal appli 


Consul will advise the alien 


cation for a visa. But, even where a 


case is given preliminary approval by 


a Consul, the visa ordinarily will not 


be granted until satisfactory evidence 


is submitted to show that the alien 


will be able to proceed to the Unit 
the 


States within period of the 


validity of the visa; and that he has 
transportation reservations; and def 
that he is able to ob 


tain an exit permit and 


inite evidence 
transit visas 


to the port of embarkation 


No power of attorney is provide 
for in this procedure, but there is 
“Designation to act 


form entitled 











as agent or representative Of person 


desiring to sponsor the admission of 


an alien into the United States.” It 


requires the potential sponsor t 


state he understands “that there is 
no provision of law or prescribed 
formal procedure under which an 


interested party or agent of such 
party may make representations o1 
appeals before any ofhcial, board or 
committee considering alien visa 
cases at the Department of State 

understands “that o1 


and he also 


dinarily the Department of State pre 
with the 


fers to deal directly intel 


ested party, rather than through 


intermediaries.” 


Rapid Senatorial Succession 


The State of South Carolina is 


Crime in the 
United States 


[oe JOURNAL is in receipt of the 
September number of The Annals 
of the 1cademy of Polit 
Science Philadel 


ciIiSCUS 


{merican 
ical and Social 
phia) which is devoted to a 
sion of Crime in the United States 
Ihe Foreword presents a justification 
for such a discussion in which it is 
said in part: 


In the United States every man is | 
He glibly 


assigns definite 


own criminologist. 


dently reasons for ou 


high crime rates and for the causes of 
juvenile delinquency in other than his 
own children, and has an effect 


final scheme for the solution of the 


problem The trained criminologist is 
much more humble and freely admits 
that the study of the causes of criminal 
conduct presents many opaque and baf 
fling problems for which no satisfactory 
scientific 


mulated 


methodology has yet been for 
Tentative and probable conclu 
sions are all that the criminological re 
search worker can offer the community 
that demands that something be done 
The complex process of personality deve 
opment necessitates the division of causa 
tien research into several fields or aspects 
for careful and detailed study. Such a 
parceling out process inevitably results in 
duplication and overlapping, as may be 
seen when investigators attempt to ur 
stand the relationship of crime to « 
economic system in its operational and 
Psycl 


structural aspects iatrists and psy 


chologists, and even biologists, may fir 
} 


ers domains 


themselves crossing each ot 
Ihe emphasis and orientation of thes 
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WASHINGTON LETTER 


establishing a record for quick su 
cession in one of its Senatorial posi 


tions. The dramatics of this rapid 


fire change in the State’s represen 


tation are heightened by the con 


trast with South Carolina’s othe 


senatorship. The dean of the Senate 


in point of service, IS 


} continuous 


Senator Ellison D. Smith who has 
served South Carolina in the United 
States Senate since March 4, 1909. 


In the other senatorship, South 


Carolina, within a period of three 


nonths plus one week (that Is, by 
October 15, 1941) will have had four 


Senators The rapid succession 


started with the swearing in as As 


sociate Justice of the Supreme Court 


of former Senator James F. Byrnes 
on July 8, 1941. To fill the vacancy 
various disciplines justify whatever repe 


tion may result 


} 


rhe present issue of The Annals pre 


sents as much of the relevant and rel 
ible information about crime causation 

can be obtained at the present time 
ind while each contributor may empha 
ic causation pattern he is 


43 the spec 


liscussing, he remains keenly aware of 


e limitations of his particular approach 


requires many skill 


To build a house 


to understand crime 


causation requires 


many points of view 


Some of the leading articles are 


Crime As Social Reality,” by Jerome 
Hall, Professor of Law, Indiana Uni 
versity School of Law; “Enforcement 
of the Criminal Law,” by Bruce 
Smith, a member of the staff of the 


Institute of Public Administration 
New York City; “The 
Criminal 


Sources ol 
Ronald H 
Adminis 
Courts 


Statistics,” by 
Statistician in the 
Office of the I S 
Washington, D.( 
of Crime,” by Joseph Cohen, Profes 


Beattie 
trative 


“The Geography 


sor of Sociology, University of Wash 
Seattle; ““The Psychologist 
Looks at Crime,” by Lloyd N. Yepsen 
f the New Jersey State Department 


ington, 


Agencies; and 
Looks at Delin 
William 


Healy who is well-known as the Di- 


of Institutions and 
The Psychiatrist 
quency and Crime,” by 
rector of the Judge Baker Guidance 
Center of Boston. 
Lawyers and other students of the 


} 


aw who are interested in criminal 


created by this change, the Governor 
appointed former United States Dis 
trict Judge Alva M 

died at his post of senatorial 
Washi 
new vacancy was filled by 
ment of Roger C. 
publisher of th 


Lumpkin, who 
duty 


August Ist, in ton The 


appoint 


19 


Peace 1? years old 


Greenville 


S| ecial election 


Byrnes vacancy is to be 


and 
News-Piedmont. A 
to fill the 
held September 30th; and the man 
then elected will take office on Ox 


tober 15th to fill the unexpired term 


of Mr. Byrnes, ending in January, 
1943. Senator Peace third in this 
line of quick succession, is not a 


candidate at the special election 


South Carolina will therefore have 
its fourth Senator in this position in 


just a little more than three months 


law will find this issue of the Annals 


a source-book of considerable valu 


Non-liability of Bar 
Association Officers 


[From THE RECORDER (San 
Francisco lawyers’ neu spa pe fugust 
7, 1941.] 


\\ OU cannot hold The State Bar 
of California civill 


even 


y liable tol 


recommendit unsuccessfully, 


vu 
ig, 


vour disbarment—such is the decision 


ot Judge W. 
Supe riol 
an action fon 


brought by William H. Neblett 


Turney Fox of the 
Angeles, in 


malicious prosecution 


Court in Los 


“Neblett successfully resisted the 
disbarment recommendation by the 


governors of the State Bar when his 
case came before the Supreme Court 
and that was the basis of his action 
against State Bar officials and others 

“Demurrers were sustained by 
Judge Fox, without leave to amend 
on behalf of Gerald H 
was president of the State Bar when 
Grove J 


executive 


who 


Haga 
the action was initiated; 
Fink, vice-president; the 
secretary, Claude Minard, and others 


“There were others named by 


Neblett, not connected with the 
State Bar, against whom Judge Fox 
found that Neblett had a cause of 


action.” 
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FTER all the damage suffered by 
the Inns of Court it is refresh- 

ig to be able to write that no further 
nemy activity has disturbed what re 
iains of their peace since the last 


London Letter was dispatched. 


Middle Temple Treasures. 

In view of the tragedy which has 
fallen the Inner Temple and 
Gray's Inn, referred to in the last 
London Letter, the Benchers of the 
Middle Temple have decided to move 
nore of their treasures to places of 
rreater safety. The famous Molyneux 
Globes have gone These Globes (one 
lerrestrial, the other Celestial) take 
heir name from the maker of them, 
Emerie Molyneux, of Lambeth, who 
vas described by Richard Hakluyt 
is “a rare gentleman in his profes 
sion.”” They are 2 feet 2 inches in 
liameter and are mounted on stands 
They were completed in the year 


592, but the Terrestrial Globe re 


ceived additions in 1603, and the orig 
nal date has been altered with a pen. 
\ Latin inscription on the Globe 
sets forth that Virginia was first sur- 
veyed, inhabited and cultivated by 
Sir Walte1 


Raleigh, assisted by Queen Elizabeth. 


the English at the cost o 


[The great voyage by Sir Francis 
Drake (1578-80) when he first 
ichieved the circumnavigation of the 
Globe is traced by Molyneux with a 
red line; and the route taken by 
Chomas Cavendish when he repeated 
that feat in 1586-88 is indicated by a 
blue one. The great value of these 
Globes will be appreciated when it 
is mentioned that, with the possible 
exception of one pair, said to be at 
Cassel in Germany, no similar Globes 
made by Molyneux have survived to 


this day. 


Another of the treasures to go is 
the collection of Plate belonging to 
the Inn. It might be supposed that, 
in view of the antiquity of the Mid 
dle Temple, much of it would have 
dated back to Tudor times, but this 
is not the case, the reason being that 
in earlier days it was customary to 


sell old silver in order to buy new 
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\nother cause contributing to the 
lack of early specimens is to be found 
in the financial embarrassment occa- 
sioned by the Civil War in 1642, 
when the whole burden of financing 
the Society fell upon the shoulders ot 
the Under Treasurer and, when con- 
ditions became more normal in 1647, 
it was found that the Inn’s indebted- 
ness to him was no less than £1,800. 
One of the expedients resorted to in 
order to liquidate the debt is found 
in an order of the Ist June, 1649: 
“That all the Plate of the House 
more than is for ordinarie use be 
forthwith solde by Master ‘Treasure 
and the monies thereof coming payed 
to the Under Treasurer in parte sat- 
isfaction of his debt due to him from 
the House.” In spite of this the Mid- 
dle Temple has acquired a fine col- 
lection, much of it by presentation, 
and it is well worthwhile to take all 
precautions to preserve it. 

The High Table, or Bench Table 
in the Hall has aiso been removed. 
This table is thirty feet long and 
three feet, two inches wide, and is 
made from four planks of oak grown 
in Windsor Forest. It was the gift 
of Queen Elizabeth when the Hall 
was built and, according to tradition 
was floated down the Thames and 
built inside the Hall. This is the first 
time it has been taken out of the 
Hall. Another table of special in- 
terest to go is the Drake Table, known 
as the “Cupboard.” It is of English 
oak and was made from timber taken 
from the Golden Hind, the ship 
in which Drake sailed round the 
world. A “Cupboard” has, from the 
earliest times been the centre of cere- 
monies in the Middle Temple Hall 
and is mentioned in the surviving 
records of the Inn as early as the reign 
of Henry vii. when the old Hall of 
the Knights Templars was in being. 
Proclamations affecting the Members 
of the Inn in their collegiate life were 
made from it. Readers stood by it to 
deliver their discourses. At it calls to 
the Bar were made, and the oaths of 
Supremacy and Allegiance taken by 
the newly-called barristers, and those 


called to that degree in the present 
day sign the Society’s Roll of Bar 
risters at this table. 

The magnificent oak screen in the 
Middle Temple Hall, the damage to 
which was referred to in the London 
Letter of March last, has also been 
taken to a place of safety. The many 
hundreds of pieces into which it was 
smashed have been carefully collect 
ed from the wreckage which covered 
the floor of the Hall after the dis 
aster, and very little was lost. The 
pieces have now been carefully 
packed and stored pending a return 
to happier days, when the Hall may 
be restored to its former glory. 

lo avoid the fate of the Inne 
Temple and Gray's Inn it was de 
cided to move practically all of the 
Law books from the Middle Temple 
Library to a place some distance from 
London, and this has now been ac 
complished. Approximately 50,000 
volumes, as well as a collection of 
Parliamentary publications dating 
back to 1862, and a miscellaneous 
collection before that date, have been 
moved. As a matter of minor interest 
it may be mentioned that the esti 
mated weight of these books is eighty 
tons. Only a skeleton English Law 
library has been retained for the use 
of Members of the Inn. 


Lincoln’s Inn. 

The Benchers of Lincoln’s Inn 
which, as previously stated has suf- 
fered less damage than the other Inns 
of Court, having sent away a selec 
tion of their most valuable books and 
manuscripts, as well as their historic 
Black Books, have decided to retain 
their Library service in the hope that 
their good fortune may continue. 
They have generously offered the use 
of their Library to all those Members 
of the Bar who may wish to consult 
books not now obtainable in their 


own Libraries. 


Barristers and War Service. 

So many Members of the Bar have 
volunteered or registered for military 
or other war service that it is feared 
there may be some difficulty, if such a 
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should be lodge d with the Chief Asso 


ion OvVvel 


British 


retaining in practice sufficient nun iate, and notice given to the othe Act contains safeguar 
bers to deal with the work of th ide stating that this had been don that British subjects shall not bi 
Courts In fact it is upon record tha Such a tions would the n be marked quired to appt ar befor re I 
at a recent Assize Court, a solicitor aved” pending further arrange her, it is provided that no pers 
was instructed by the presiding judg: nts shall be tried by such Maritime Coun 
to conduct a case for which no barri Council and solicitors who had. as vho has already beer icquitted 
ter was available. With the object o t of the raid of the 10th May convicted by a British Court. | 
preventing such a state of affairs tl o find temporary accommoda also provided that B h Co 
General Council of the Bar has s were informed by a notice in Shall not be deprive: sdictio 
up a committee to consider what de he Cause List that arrangements had 1” respect of any act sion col 
ferments should be recommended for pen made to enable them to leave stituting an offence against the | 
the purpose of safeguarding the ef heir temporary addresses and tele ol any part of His Maj s Don 
ficient administration of justice, and phone numbers at a table in the ant ions. Proceedings befo the Court 
Members of the Bar, aged 35 or up- room of King’s Bench Judges Cham ill be instituted by ] ces of 
wards, who have not yet received pers in order that they might mor Peace in the form of a summons 
their enlistment notices, ha been idilv get in touch with one anothet the person charged re¢ 
ace dain ee : nnear hi tr] \ 
requested to send their names and ad The Incorporated Council of Lay appear before the Ma Cou 
dresses to the Secretary of Bai Reporting for England and Wales 0! the Power concert ich time 
y i ‘ SIS } omm \ { lint 
Council, and thus assist the commit have given notice that as their pret ind place as may b cified in tl 
tee in their deliberations. The atten ses in Serjeants Inn were completely S¥™mons, or a warra) ' ss 
; ¢ m4 m4 ] 1] 1] » . | . 
tion of Barristers is also calle: » the burnt out, their new address is 6 Ston¢ lor his arrest requirit im to | 
fact that applications by them for Buildings, Lincoln’s Inn. W.C2 brought before that Cow Pro 
deferment in the case of clerks whos« [hey request those subscribers who  ¥!S!0ns lor compelling uttendan 
> ice > . sential fe . . it? ( r ¢ I> t 
services they regard as essential fon ive paid their subscription to th of witnesses before Mariti Courts 
> ens . 1 why, ‘ ced : ] lol ‘ 
the said purpose, and who are aged’ [aw Ry ports for the current year to are also included in \¢ Ty 
or , , } ho hav ePCIS f uishmet! 
35 or upwards, and who ha regi send their names and addresses to forms of punishment o al 
tered but have not received an enlist the Secretary, giving if possible th ided for offen \ 
" : > « » oy oO ew } ] " 
ment notice, are among thos hicl late of payment and the official num namely—detentior d { Person 
; v1 > ] , ( . ‘ ] =— } } 
will now be given consideration. Sucl on the receipt, so that futu sentenced to detenti ill be di 
e ne . ] ] = > 
applications will be considered by  jssues for the veat mav be sent to (tained in British priso Except i 
the same committec It is unde bcc the matter of contempt of ¢ t co 
stood that recommendations have al 1itted by a British subject, tl A 
~ > ‘ ] | *,* : 1 
ready been made to the Lord Chan Allied Powers Maritime Courts. ts no limit to the t of impriso1 
cellor with a view to further action . nent or the amount of fine whi 
: One of the most interesting items 
being taken. : , may be imposed. TI lecision of 
of all the war legislation yet passed 
i Maritime Court o1 i 1estiol 
, ae , here is the Allied Powers (Maritim ae 
Overcoming Difficulties. vithin its jurisdict not subj 
Courts) Act, 1941, the purpose o 
— , P ; to appeal to any B Co 
Various measures have been taken which is to authorize the Allied Gov \ 
: j tne ct provides mas [ 
to overcome some of the difficulties ernments established in this countr\ é ! 
: a ; 7 enging the yurisdicti nf tl Vilar 
which have arisen as a result of the hich possess Mercantile Marines, to ( , 
° ‘ : ‘e , ee i tim ourts DY mea in applica 
intensive bombing to which London et up their own Maritime Courts in 
‘ ; tion to the High Co iS 
has been subjected An announce England [hese Courts have juris : 
' , P ; : . it 1S claimed that suci 1UrISaICTtIOI 
ment was recently made to the effect diction to deal with the following ; 
. : has been exceeded Cre ! ave Dee] 
that where papers in cases going to yffences against the law of the power 
; made applying the provisions of the 
appeal have been lost as a result of establishing the Maritime Court: (a ae 
. ¥ : ; “es Act to nationals of Belgium, Greece 
enemy action, solicitors for both ay yitences committed by any person on 
the Netl | ls. Norm Polat 
, ’ = l iecriand ry ylan 
pellants and respondents might hav board a merchant ship of that Power 
access to the papers already lodged offences committed by the master 
' ' Postscript. 
for the use of the Court of Appea or members of the crew of a me P 
in order to facilitate the preparation hant ship of that Power in contra Since the above ten the 
of papers necessary for the conduct vention of the merchant shipping lay enemy has treated Lon » anothe1 
of appeals. It was also provided that f that Power; and (c) offences com firework display,” bu s brilliancy 
if, for the same reason, it was found mitted by a person who is a national was not to be compared with his 
to be impossible to proceed with nisi of that Power, and a seafaring pet former efforts and, happily, the Inns 
prtus actions in the King’s Bencl son, In contravention of the mercan of Court escaped further attention 
Division, a letter setting out the facts le marine conscription law of that S 
and signed by the solicitors or parties Power. The Courts have no jurisdi: Phe Templ 
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LAWYERS who have bee tten by the formation for the Law List. It is there 
% antiquarian bug i e number is stated 
ge and growing) will bi rested im tn The list of lawyers and judges was 
ume whose fly-leaf appea m this pag compiled from official returns received 
vas discovered by the r among the from the clerks, recording officers and 
sty shelves of a second I book store sheriffs of the various counties, and it 
one of his reg | umbulations believed the same will be found correct 
rough the Americana s¢ of old book ind complete up to the present time and 
ores. It is a solidly bound volume of ove1 it the work will be found to contain the 
10) pages and contains tl monthly issues ess of every lawyer in the Unite 
ft S. Monti La Vl e for the States It can be forwarded by mail to 
. mise : any part of the country. The price is 
r 1851; together witt 2 page Law I $1.00. 
f which more later of all the lawyers 
e United States 90 years ag It was pul The volume contains among other things 
hed by a New York lav r, “John Living 1 number of unusually fine etchings of law 
on, Editor and Propriet Wall Street yers prominent 100 years ago. The first pon 
New York.” It appears f e Preface t rait appearing at the front of the book is 
e volume that the mag was started that of William Cranch, who was then 
ne vear earlier because it mmending his Chief Judge of the U. S. Circuit of the 
lume the editor says, ““We adopted sucl District of Columbia” and who is the famous 
iprovements as an expe! f 12 mont reporter of the Supreme Court Reports 
s suggested; and we a sed in being The volume contains an interesting memon 
ibled to sav that the ex ordinary poy of him. Other fine portraits include that of 
tv which has attended s publication John Livingston, the editor of the Law 
arrants us in adding otl new and ey Magazine, Joseph M. Lumpkin, Chief Justice 
ensive features of Georgia, John Belton O'Neall, Judge of 
the Court of Appeals of South Carolina, and 
Phat this is actua pias : M en |. W Edmonds, Judge of the Supreme 
journal is definitely ¢ 1 in the Pref 


' ; Court of New York 
ce where it is sa 


Harvard Law School men will be partic 


~ he S ‘ I aul of the re . eons 
rhis is the first J preci itlarly interested in an article entitled “Na 


rasan hops = _— P weep de re and Method of Legal Studies” which 
1s meu anteblishedl Gna permenant basis is inspired by the “¢ atalogue of the Law 
We cannot let 1 opportunity School of the University of Cambridge for 
f expressing our g to the pre the Academic Year 1850-51 This extended 
vhich, throughout al f the cour ticle in its concluding parts contains fow 
v, has been unan ts app pages of historical data about Harvard Law 
School. It is there stated that “the library 
rhe Law List earlie , , contains about 14,000 volumes, embracing 
ed as a sort of appen e volun Imost every work upon the English and 
Here is a kind of . ‘] e for 1 (American law of value to the student.” In 
terested in questior of 1 fessional ge discussing the history of the school, it is 
logy The Introd ict the I | mong other things 
s among other things The first professor was established in 
According to tl =e 1815 and a second in 1817. The first class 
number of lawvers it United States is contained only one student and in 1828 
24,948. Supposing , sbove nun there were only nine. The next year the 
her 948 have retir tins an Hon. Nathan Dane made a donation of 


$10,000 and Joseph Story became a pro 
In 1833 Simon Green 
] associated with Mr. Justice 
Story and the institution, like their writ 
ngs, soon obtained a reputation wher 
ever the English language was read by 
leading states being New York lawvers.” 
Pen! \ 1848 \ 


that the annual em each pra 


which we fessor in the school 
lj leaf 


ncome 


lawyer aver ige 
hye " 
hink is nearly corres e tota became 
of the 


protession wi > CO TM) 


The total number of lawyers in each stat« 
s given, the 


"4 " | 4 
10, Ohio 2031 Che whole number of students who had 


ginia 1420, Massachuset 1132, Kentuck entered the institution up to the end of 
1066, Georgia 908, III 862, and Ir 1848 was 1442, of whom the larger portion 
ana 85] received the degree of Bachelor of Laws 
rhe list for Calif hadi The largest number of students in at 
tendance in any year during the life of 
cresting because it conta note reading Judge Story was 123 and this number was 
‘We regret that « efforts to obtair never exceeded except in the year 1848 
full lists from Calif ive proved ul [he number of students during the last 
successful. It will be seen there are no re term was 103 and we suppose the number 
turns from San Fran r Sacrament luring the year [sic] considerably great 
the lawyers there being n the habit ot el 
receiving from $50 to $ a day for sery [he comment about Harvard concludes: 
ces, we could find nm ( A ng to give 
hn talkiamintiies tne wat ae tae bene If we have spoken in terms of strong 
inal ts pies 6 eames commendation of the law school at Cam 


bridge, it has not been from any invidious 
feeling toward other similar institutions, 
nor from any other interest in its success 
than that which every lawyer ought to 


compensation This 
which our catalogue is incomplete 


in another part of 


yme comment on the task I feel in an institution which has conferred 
editor was confronted iring accurate much honor upon its Pp ofession and 
1¢ {7 s | ai 
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which is so intimately connected with 
the best hopes of its future. We have only 
sought to call attention to the importance 
of a scientific, academical study of the 
law; and having been furnished with a 
catalogue of the Law Institution at Cam 
bridge, we have explained the advantages 
it affords as a fitting illustration of ow 
If anything we have said shall se 
School one additional stu 


views 
cure the Law 


a 


NITED 


MONTHLY LAW MAGAZINE 


NEW-YORK 


UNITED SBATES MONTHLY LAW MAGAZINE, OFFICE, I 


re rent RS PRR ANNUM, IN A . 


dent, we shall have the consolation of 
thinking we have conferred a favor upon 
him, and not upon the institution whose 
advantages he has had the good fortune 
to enjoy. We rejoice in the tendency now 
so generally manifested to elevate the 
standard of professional education. It has 
recently given birth to several Law Schools 
of greater or less merit, and we wish them 
the full measure of success to which their 
excellence entitles them.” 

Other interesting historical items abound 
throughout the volume. Space forbids com 
ment on them here. Perhaps at some late: 
time we will make some use of 
the JouRNAI 


them in 
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LAWYERS 


[ Three short articles have ip 
peared in the JOURNAL durt the 
last year, under the above title (Ju 
p. 59]; Se pt., p 722: Now p. S54) 
The following article is taken 
an addre ss e J Hon Robs 5 < Ja 
son, former Circuit Judge in J 
which appe ared in the \ irginia Bal 
§, 1941, under the 


Weekly, Jul 
‘The Lawyer and Leisure It is ar 
additior f j Nyon 


pre riat 
app) p late 
postum on Lawvers and the Art of 


Living.—Ep. | 


I am aware of the fact that I am 
to talk primarily to a group of busy 
lawyers and judges this even 
that it is customary for those who 


talk on occasions of this kind 


direct their remarks largely to the 
“Lawyer and his Work,” or son 
phase thereof, but I am going to 
Invite you to accompany rie LHIs 


evening into somewhat of a serene) 


atmosphere and rest there awhile fo 
strength and refreshment I a 
going to talk to you about “I! 
Lawyer and Leisure I know wha 


some of you are thinking and saying 


to yourself: “‘Leisure—leisure, why 
I have no leisure—my time is so com 
pletely taken up by the study and 
practice of law that I have no time 
for anything else.” One often hears 
such expressions from busy lawyers 
as well as from busy people in oc« 

th 


pations and professions other thar 


the law To such an extent is this 
true that it has come to be 
foreigners who hav 


American 


characteristic and a serious detect ir 


by intelligent 


visited our country, as an 


our civilization. Two distinguished 
Englishmen have especially noted 
this absorption in business, and ou 


emphasis on material things and 


solemnly warned us against its 
dangers. 

A few of us are old enough to 
recall Herbert Spencer's visit to this 
came to study 


country in 1882. He 


our institutions and the character 


and habits of our people. He made 
one spe ech while here in New York, 
taking as his subject 


Relaxation.” In 


[he Gospel ot 


the course of his 


628 


AND THE ART OF LIVING—IV 


frankly stated that he 
had observed on every hand a philos 
itself 


living and 


address he 


ophy of life that concerned 


chiefly with making a 


piling up wealth to the exclusion of 
the finer things, 
declared, we are 


and in this way, he 
losing much of the 
beauty and power of life 

In 1919 Lord Grey, of Falloden 
visited this country. I believe it is 
said that this was the first and only 
time this interesting man and great 
made a journey be 


While here 


he made an address before the stu 


statesman evel 


yond the English border 


] 


ents and faculty of Harvard, choos 


as his subject “Kecreation The 


speech has been since published and 


] } 


IS a Classik The basic thought in 


is address is the same as Herbert 
Spencer's, that is, that we are too 
much absorbed in business and th 
acquisition of things, and that some 
degree of leisure and the ability to 
ise it 1s essential to both happine SS 
ind service. 

While materialism as a philosophy 
condemned by 


if life so strongly 


Spencer and Lord Grey has lost som: 


of its hold upon present day thought, 


no one who thinks or observes tend 


encies can well deny that materialisn 
as a gross, stupid fact of human ex 
stence still has a firm hold upon the 


ves of men The names of those 


ire legion who art obsessed with the 


a that the world is a workshop and 
that success in any business o1 pro 
fession can only be attained by eat 


ing, sleeping, dreaming and living 


protes 
sion are obsessed with that idea 


in it. Many members of ow 


I would not, for a moment, mini 


mize the value and importance of 


work \ man’s happiness depends 
largely on the degree of satisfaction 
ind enjoyment he gets out of his 
work. Hard work is the first essential 


f both happiness and service. Every 
real man despises idleness and mer 
pleasure chasing. I have no patience 


with the lawyer who does not tak: 


our profession seriously. Ours is a 
noble profession, and the study and 
practice of law an interesting and 


ibsorbing activity. Next to the min 


istry, it is the greatest of all profes 
sions. It is a fine thing to be a goo 
lawyer and no one can be a goo 
lawyer unless he works hard an 
long. It is true, too, that the law 
is a “jealous mistress,” but I canno 
but regard it as a serious mistake fo 
any lawyer to act on the idea tha 
work and leisure are incompatible 
and permit the “jealous mistress” t 
make a door mop ol him instead of 
an enthusiastic and loyal candidate 
for her smiles and favors 

The lawyer who goes to his office 
at nine in the morning, and works 
until five in the evening has done 


enough in his profession for one day 


and is entitled to sor time he car 
call his own and for the develop 
ment of his powers. The lawyer wh 


does this and backs his work witl 


character will come own. Ih 


, 


fact, | am sure that by so ordering 
and planning his time he will enjoy 
a tar greater measure Of protessiona! 


success than he would if he gave all 


his time to*work. Health and strength 
are essentials to success in any pro 
fession or occupation, and one who 


never has any leisure can not long 

POSSESS these essentials The secret of 

successful work is to keep persistently 

at one’s best. 

recrea 
They 


ancestors and 


(mong the best forms of 


tion are hunting and fishing 
take us back to ow 
kee p the wilderness side of us alive 
hey are manly, inte 


sting 


sports 


which keep us in close touch witl 


nature, and being an enthusiasti 


hunter and fisherman myself, I have 
a genuine sense of pity for the man 
who has never learned to love them 


Fishing is especially fine recreation 


We are not always successful, but the 


finest thing, perhaps, about fishing 


is not the fish we catch, but the fish 
we are going to catch, and just fish 
ing. If you are a real sport, failure 
will write no wrinkles on your brow, 
nor leave any malice in your heart, 
and you will try, try again. It will 


] 


at least take you outside of yourself 


You will dream more, hope more, 
be more. 
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PROFESSIONAL ETHICS COMMITTEE 


OPINION No. 219 
Filed July 12, 1941 

FIRM NAMES—A full disclosure of the 
yersonnel of a law firm should be made 
vhen any possibility of deception exists as 

to who are the partners. 

Ihe Special Committee on Law 
ists of the American Bar Association 
resents the question of whether o1 
ot the Canons of Ethics are violated 
n two specific instances: 

(a) A law list contains the name 
f “H.C. & Son.” The original H. C 

dead. His son of the same name 
nd another lawyer named E. H. are 
isted as constituting the firm 

(b) A law list contains the nam«¢ 
f “C. F. M. & Associates.” 

Che opinion of the committee was 
tated by Mr. Messrs. 

Houghton, Miller, Drinker, Phillips, 
ind Brown concurring. Mr. BRrRaAaNnp 


] ACKSON, 


lissenting. 

Similar questions have been the 
ibject of opinions by the committee 
in the past (Opinions 6, 97, 192). It 
s entirely clear from these opinions 
that, as a matter of ethics, the death 
of a partne need not be reflected by 
1 change in the firm name, where the 
remaining partner or partners con 
tinue the practice, provided decep- 
tion is avoided, as by giving the 
names of the partners on letterhe ads 
wr listings. The use of the word “Son”’ 
n conjunction with a name is no 
more misleading than the use of the 
name of a deceased partner, and the 
committee does not believe that such 
ise violates the provision of Canon 33 
that “no false or assumed or trade 
name should be used to disguise the 
practitioner or his partnership.” If 
any possibility of this exists, such pos 
sibility should be eliminated by a full 
disclosure of the personnel constitut 
ing the firm. 

The use of the word “‘associates”’ 
in conjunction with the name of an 
individual negatives the existence of 
a partnership. It implies no more 
than that the individual practitioner 
employs law clerks. The associates 


would obviously have no right to 
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continue to use the name of “C. F 
M.”’ after his death. 


The committee is not unmindful 
of the fact that many of the states 
have statutes requiring the filing and 
publication of a certificate setting out 
the names of individuals doing busi- 
ness under a firm or trade name and 
the conditions under which such a 
name may be continued in use upon 
the death of a member, nor of the 
fact that rules of procedure fre- 
quently require the use on court 
papers of the name of counsel ad 
mitted to practice in that court. 
These statutes and rules serve a pur- 
pose similar to that of Canon 33 but 
are not in conflict with it. 

We add only that where court 
rules forbid the use in the practice 
of the law of the name of a deceased 
partner, such rule must, of course, 
be observed. An example of this is 
found in the rules governing the 
Montreal Bar, which provide (Rule 
54): 

Ihe following acts, amongst others, are 
derogatory to the honour and dignity of 
the profession 

3) to make use in the exercise of his 
profession of the name of any advocate 


who has ceased to practice by reason of 
death or other cause. 


Mr. Branp dissenting: 


I am not able to concur in the 
foregoing opinion as to the propriety 
of the continued use of the name 
“H. C. & Son.” 

It is assumed that E. H. was not a 
member of the firm prior to the death 
of H. C. Sr., which dissolved that 
partnership and vested in H. C. Jr., 
the right, as sole survivor, to liqut- 
date its affairs. The arrangement be- 
tween the son and E. H. created a 
new partnership—the right to engage 
in which is distinct from the son’s 
right as liquidator of the old firm. 

The old firm name particularly 
represented that the partners were 
father and son—a relationship foreign 
to E. H. What we said in Opinion 97 
is pertinent: 

If . the firm name purports to iden- 
tify the individual members thereof such 


use of the name in the opinion of the 

committee, would be professionally im 

proper. (Italics mine.) 

Such an intimate description of 
partners as father and son per se pul 
ports to identify the individual firm 
members.* In that respect it is, as 
to both members of the new firm, 
false and misleading. It is also a 
trade name used to identify the firm's 
business. Under the circumstances 
the use of the old firm name by the 
new firm violates Canon 33. 


The provision of the Canon as to 
the use of the name of a “deceased 
or former partner” remains to be con 


sidered. 


The Canons deal with a profes 
sional relationship that is extremely 
personal and fiduciary in character, 
and in which trust and confidence on 
the part of the client are predicated 
upon the contemplated ability and 
integrity of the attorney. Canon 33 
demonstrates that the name under 
which members of the bar hold them 
selves out to the public as partners, 
is regarded as an important element 
in the creation and continuation of 
that relationship. 


The limited provision for per- 
missible use of the name of a de- 
ceased or former partner was not 
intended to override the expressed 
general objective of the Canon that 
no firm name be used that is false or 
misleading or is an assumed name o1 
a trade name, nor the specific require 
ment that the use shall work no im 
position or deception. Regardless of 
the rights of the son, as surviving 
partner, in the liquidation of the old 
firm’s affairs, there is nothing in 
Canon 33 which gives E. H. or the 
new partnership the right to prac 
tice law under the old firm name 





*This is the basis of court decisions that a 
firm name consisting of a surname followed 
by “& Son” is not an assumed or fictitious 
name (within the meaning of statutes re 
quiring registration of such names) as to 
partners who are, in reality, father and son 
(Anno. 45 A.L.R. 263.) Cf. as to statutes re 
quiring registration of partnerships. 
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OPINION No. 221 
Filed July 12, 1941 
ADVERTISING—It is unethical for a 


lawyer to publish a card in an insurance 
holding 


magazine of general circulation 


himself out as an “insurance attorney and 
adjuster.” 

A member of the American Bar Asso- 
ciation inquires: 

Is it contrary to the Canons of Ethics 

for a lawyer to carry a card in an insur- 

circulation, 


ance magazine of general 


holding himself out as an “insurance 
attorney and adjuster?” 

Ihe opinion of the committee was 
stated by Mr. HouGuton, Messrs 
Miller, Drinker, Phillips, Brown, 
Brand, and Jackson concurring 

In our opinion, the card mentioned 
only me 


violates Canon 27 The 


dium in which the lawyer is pet 


mitted to publish his card is an ap 
proved law list or a legal directory 


An insurance magazine is not such 


an approved law list or a legal 


directory. 


OPINION No. 222 
Filed July 12, 1941 
CONFLICTING INTERESTS—It is im- 
proper for a lawyer to represent two de- 
fendants in an action, where it is his duty 
on behalf of one defendant to contend for 
that which, on behalf of the other, it is 
his duty to oppose. 
insurance 


pany which is interested in a damage 


A represents an com 


case arising out of an automobil 
collision. One defendant is a corpora 
tion, C. At the time of the collision, 
one of its automobiles was being oper 
ated by B, its assistant manager, who 


A told the 


consid 


was made a co-defendant 
insurance company that he 
ered it wise to represent both de 
Such 
At the trial, 


fendants representation was 


arranged. \ contended 
that B was not driving the car upon 
any business of C. The court directed 
Recovery 


The insurance 


a verdict for C. was had 


against B. company 
was subjected to garnishment pro 
ceedings to collect the judgment. A 
appeared and contended that B was 
driving the car without the consent 


of C 


court directed a verdict for the in 


This is a criminal offense. The 


surance company. Was A’s conduct 
improper? 

The opinion of the committee was 
stated by Mr. Miter, Messrs 
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Houghton, Drinker, Phillips, Brown, 
Brand, and Jackson concurring. 
Canon 6 provides in part, as fol 
lows 

It is unprofessional to represent 
conflicting interests, except by express 
consent of all concerned given afte: 
a full disclosure of the facts. Within 
the meaning of this canon, a lawye1 
represents conflicting interests when 
in behalf of one client, it is his duty 
to contend for that which duty to 
another client requires him to op 
pose.” 

If there was any question about B 
driving the automobile without thx 
consent of C, then clearly A unde1 
took to represent conflicting interests, 
for it was his duty to contend on 
behalf of the insurance company for 
that which on behalf of B it was his 
duty to oppose 

Canon 6 recognizes an exception 
where there is express consent of all 
concerned given after a full disclosure 
We do not 


the question of whether the excep 


of the facts. pass upon 
tion would be applicable here upon 
such disclosure and consent, for the 
reason that the facts were in conflict 
and there was no such disclosure and 


of necessity could not be. 


OPINION No. 223 
Filed July 12, 1941 
ADVERTISING — The 


lawyer’s name in the nonclassified section 


listing of a 


of a telephone or city directory in a dis- 
tinctive manner, such as bold face type 
followed by words indicating the listee is 
a lawyer, is a form of advertising. 


4 member of the Association in 


quires whether it would constitute a 


violation of Canon 27 


for a lawyer 
to permit his name to be listed in a 
nonclassified section of a telephone 
directory or a city directory in bold 
face or other distinctive type. 

Che committee’s opinion was stated 
by Mr. Puituips, Messrs. Houghton, 
Miller, Drinker, Brown, Brand, and 
Jackson concurring. 

We assume the listing will indicate 
the listee is a lawyer. In Opinion 53 
we condemn such listing in the classi- 
fied section of a telephone directory. 

Distinctive listing which identifies 
the listee as a lawyer is an implied 
solicitation of professional employ 


ment, whether found in the classifiec 


ol regular section of the directory 


We can see no other purpose to b 
served by bold face or other distin 
tive listing followed by the won 
“lawyer” or “attorney 

The que stion 1s accordingly ar 


swered in the afhrmative 


OPINION No. 224 

Filed July 12, 1941 
CONFLICTING 
ployment by one 


for both. 


INTERESTS—Em 


party to draw 


The following question has been pre 


sented to the Committee for its opinion: 
May an attorney properly accept em 


ployment from a corporation for the 
purpose of drawing instruments of con 
order to 


veyance in consummate ar 


agreement which the corporation ha 
made with a private individual to recre 


ate the individual’s ground rent? 

Ihe opinion of the committee wa 
stated by Mr. Drinker, Mess 
Houghton, Miller, Phillips, Brow 


Brand, and Jackson concurring 
Phe question presupposes that th 
corporation has solicited th ownel 
of a home. which is subject to a 6 
ground rent, representing that th 
corporation Can dispos ol the 


ground rent on a 5! basis result 


ing in a substantial saving to th 


owner, out of which the expenses ol 


the transaction are first to be pat 


| | 


and the balance divid 


between th 
and thx corporatliol 


Ihe attorney is paid from the saving 


home ownel 


but is employed by the corporatlol 
he having no direct contact with th 
home owner. 

Where 


into a valid agreement, the 


two parties have entere 
consul 


mation of which requires legal advic 


and services, either of such parti 
may properly employ an attorney 

draw the legal documents necessa1 
to carry out their agreement Th 
fact that the othe: party does n 


see fit to employ an attorney in suc! 


cases does not affect the propriety 


of the first attorney acting, provided 
he in no way represents himself as 
advising the second party 

It would be manifestly to the ad 


vantage of the corporation in sucl 


cases to have the new ground rent 
drawn in such a way as to give maxi 
mum protection to the purchaser of 
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ground rent without regard to 

rights of the home owner, since 
iis would enable the corporation 
» secure a higher price for the new 
ound rent, half of which increas 
suld inure to the corporation 
\ccordingly, we deem tt inpropel 
such a case for the attorney to 
cept employment from the corpora 
m, unless the home owner is clearly 
lvised that he should have counse] 
id the reasons therefor 

We do not pass on the question 
hether the corporation, under the 


icts, is engaged in the unauthorized 


ractice of law, contributed to by 


i lawye! 


OPINION No. 225 
Filed July 12, 1941 

SOLICITATION — COLLECTION 
AGENCIES—It is unethical for a prac- 
ticing lawyer to participate in the collec 
tion activities or the management of a 
ollection agency which solicits business. 

SAME—It is unethical for a practicing 
awyer who owns, or has a financial inter- 
est in, a collection agency to accept em- 
ployment as attorney in connection with 
iny claim handled by the agency. 

SAME—lIt is not unethical for a prac- 
ticing lawyer to own, or have a financial 
interest in, a collection agency the business 
f which is legally conducted if the lawyer 
does not participate in the conduct of the 
business in any manner, does not allow his 
name to be used in the business and nothing 
is done to create the impression that the 
agency enjoys the benefit of the lawyer’s 
advice and professional responsibility. 

Ihe committee's opinion has been 
equested on the question as to 

hether it is proper for a practicing 
awyer to own, or have an interest in, 
1 collection agency which solicits 
business under its corporate name 
wv, if unincorporated, under a trade 
iame, in any of the following circum- 
stances: 

(a) Where the lawyer participates 
in the collection activities of the 
agency or its management but, when 
a claim is uncollectible without suit, 
in outside lawyer is employed to 
handle the claim in court as attorney 
for the principal. 

(b) Where the lawyer does not 
participate in the collection activi- 
ties of the agency or its management 
but, when a claim is uncollectible 
without suit, handles the claim in 
ourt as attorney for the principal. 
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(c) Where the lawyer does not 
partuucipate in its collection activities 
or its management and does not act 
as attorney in connection with any 
claim handled by the agency 

Lhe opinion was stated by Mr 
Brown, Messrs. Houghton, Miller, 
Drinker, Phillips, Brand, and Jack 
son concurring. 

We shall assume that the collection 
activities of the agency are conducted 
in accordance with the law of the 
jurisdiction in which the agency 
operates and that there is involved 
no question of unauthorized prac 
tice of law or violation of either 
Canon 47 or Canon 35. See Opinion 
198. Our inquiry shall be directed 
solely to the application of Canon 27, 
which prohibits the solicitation of 
professional employment. 

(a) In the first situation, where 
the lawyer merely participates in the 
collection activities or the manage 
ment of the agency, he is doing that 
which any layman may do. Never 
theless, we believe that the collection 
of claims without court action is 
“professional employment” within 
the meaning of Canon 27 when the 
service is performed by a lawyer. 
In Opinion 57 we held that a prac 
ticing lawyer may not devote part 
of his time to managing an insurance 
investigating and adjustment bureau 
which solicits business, even though 
the bureau renders no service which 
could not properly be rendered by 
a layman. We there said: 

The fact that a layman can lawfully 
render certain service does not necessarily 


mean that it would not be professional 
service when rendered by a lawyer. 


Also, in Opinion 194, we said with 


spect to abstracting: 


even though it may be lawful 
for a layman to perform such service in 
a particular state, we believe that it be- 
comes a legal service when performed by 
a lawyer. 


When a lawyer performs such 
services he is professionally respon- 
sible for the activities of the agency 
and they must conform to the canons 
of our profession. Where business is 
solicited the canons are violated. 

We are of the opinion that a prac- 
ticing lawyer can not participate in 
the collection activities or the man- 
agement of an agency which solicits 


the collection of claims. If a lawyer 
is LO participate in such activities he 
must withdraw from the practice of 
law, and refrain from holding him 
self out as a lawyer. 

(b) In the second situation the 
lawyer does not participate in the 
collection activities of the agency or 
its management but has a financial 
interest in its business and is em 
ployed as attorney for the principal 
when the court proceedings are neces 
sary to collect a claim. 

We are of the opinion that, unde: 
such circumstances, the solicitation 
by the agency would constitute in 
direct solicitation of professional em 
ployment for the lawyer. As said in 
Opinion 57: 

Some businesses in which laymen en 
gage are so closely associated with the 
practice of law that their solicitation of 
business may readily become a means of 
indirect solicitation of business for an 
lawyer that is associated with them 
Ihe fact that a collection agency 

solicits business does not make it im 
proper for a lawyer to accept em 
ployment, through the agency, to 
represent the owner of a solicited 
claim if there is no connection be 
tween the agency and the lawyer 
which makes the solicitation of the 
agency an indirect solicitation for 
the lawyer. See Opinion 198. 

(c) In the third situation the 
lawyer has a financial interest in the 
collection agency but in no wise 
participates in its activities and does 
not accept professional employment 
through the agency. We can see no 
impropriety provided the name of 
the lawyer is neither included in the 
name of the agency, placed on its 
stationery, nor included in its ad 
vertisements, and nothing is done to 
create the impression that the agency 
enjoys the benefit of the lawyer's ad- 
vice and professional responsibility 

The vice in the first two situations 
lies in the fact that the agency solicits 
work the performance of which will 
involve the professional responsibil- 
ity or professional services of the 
lawyer. In the third situation the 
lawyer is merely an investor in a 
legitimate business the conduct of 
which will not involve his profes 
sional services or responsibility 
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Commemorating 100 


Years of Probation 


HE JOURNAL is in receipt of an 
| pan one brochure issued by the 
National Probation Association, ol 
which Hon. Charles Evans Hughes 
Chairman, entitled 


100 Years of Proba 


is Honorary 
Commemorating 
tion—1 841-1941 

The first item discussed is “The 
John Augustus Centennial,” and con 
cerns the story of the first probation 
case. The scene is a Boston police 
court in 1841; the principal actors a 
defendant who was being sent to jail 
as a “common drunk,” the judg 
and a spectator, a Boston shoemake1 
by the name of John Augustus. The 
John 


narrative tells how \ugustus 


arose and said: 


Your honor, if this man be g 
another chance I will take him under n 
care and answer to the « for 


conduct. Jail will ruin him 


Whereupon the surprist 1 jud 


v¢ 
agreed and turned the defendant 
over to John Augustus rather than 
sending him to jail 


Another item is concerned with 


“A Century of Probation Progress 
and gives a short summary of the 
development of probation during 
the last century. Another item dis 
“Facts About Crime and Pro 


bation” and gives interesting and 


cusses 


statistics which 


unusual facts and 
are not elsewhere readily availabl 
It is stated for instance that ther 
are approximately 1,500,000 serious 
crimes committed in the United 
States each year. Juvenile delinquen 
cies total 200,000 a year, with boys 
leading over girls at the rate of seven 
fo one. 


us I he 


discussed and it is stated that in 


Economics of Probation” is 


New York, for example, the annual 
per capita cost for caring for a pris 
oner is $550 whereas the costs for 
probation for a prisoner amount to 
$55. “The Case for Probation’ is 
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liscussed and the various social bene 


fits which it brings about are enu 
nerated 


The National Probation Associa 


1Onk Was founds dl 


in 1907. Its first 
Judge Tim 


othy D. Hurley of Chicago 


president was the late 


Military Justice 


Cy of the factors in the World 
War era of 1917-19, ot great 
interest to lawyers and also to sol 
liers and the public alike, was that 
f the functioning of the Military 
Martial. In recognition ol 
Junior Bar Con 
ABA Committee on 
National Defense have coop rated in 


the preparation and distribution in 


Courts 
his situation, the 


ference and the 


\ugust, 1941, of a 12-page pamphlet 
entitled Militar Justice, 
Hilder, Ordnance D« 
irtment, United States Army. Du 
World Wai 


there was considerable lay criticism 


written by 


Lt. Frazer I 
and following the 


the court-martial system, some ol 


} 


it proper and some of it unjustified 


\ Senate Investigation Report 
showed that most of the complaints 
about hardship and injustice were 
either unfounded or exaggerated 
Che public mind, however, was not 
fully informed on the subject, and 
an adverse impression remained in 
some quarters and no doubt still ob 
tains to some extent. For that reason 
mong others, the present pamphlet 
fills a real public need. It contains 
in introduction by Paul F. Hannah, 
National Director of the Public In 
Program of the 


formation Junio 


Bar Conference Both the article 


and the introduction are well written 


ind will be read with interest The 
Committee on National Defense and 
the Junior Bar Conference deserve 
commendation for their good work 
Copies of the pamphlet may be s 
cured at ABA Headquarters in Chi 


cago, or at room 905 American 


Security Building, Washington, D.¢ 






California Bar to Hear 
Walter P. Armstrong 


a in Benefit of ¢ is Wal 
P Armstrong I LO! I 


annual Morrison lectui vhich | 
will give Thursday night, Septemb« 
18, at Yosemite The lecture will | 
a high-light of the annual conventi 


of the State Bat 
‘Under the heading of “The Be 


efit of Counsel,” ’’ Mr. A trong a 


nounced ‘I shall dise Live nee 
sity and function of an independ 
ba Ink a democracy ( is ours 

‘Mr. Armstrong will come to 


California convention from Mer 
phis, where he has practiced la 
since 1908. He has 


for the presidency of the America 


Bat Association an 


career of activities as a ember 
the American Bar and Dennesse 
bat 


Criticism in Crisis 
lrom thre Di for D \ US R 
in Ch l Bu 


W: can agree wl Dr. Frank H 
Lahey, president of the Am 


ican Medical associallol that 


present emergency “has reached 
Stage where unrestrained f1 peeci 
may be harmful.” We must insis 
however, that mol harm wou 
come of forcible 1 ot sp 
calculated to undermine the natio1 
morale than from lett it gO O1 
Until the last hour b ) al 
declared, England allowed QOs\ 
Mosely, its subversive lascist, to Car! 


¥ 


on his unpatriotic wo 


peace the nations devo » freedo 
must maintain the freedom of Ut 
individual, however blindly use 


When the nation’s existence is threat 


ened, and then only, the nation mus 
act as one. Once the bombers of tl 
Hitler so much admired by Mosel 
were over Britain, Mosely was put 
where he could do no further harm 


Assov IATION 
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A Letter 


The follou ivig lette ? 


of an important question. Ed 
l 


; 
PEeSEMLS Oe 


Pittsheld, Mass. 


August 4th, 194] 


litor, American Bar 
\ssociation Journal 


] 


\s was demonstrated, during the 


uggle arising out of President 
wosevelt’s proposal to reorganize 
Supreme Court in 1937, the mem 
rs of that court have other than 
ctly judicial function The con 
ution of the United States con 


ns ste h 


words and phrases as 
erty,” ~ property Lue process 
law,” “general wellare ind “‘com 
rce among the stat Such words 


| phrases are capable otf no pre 


ay 
unalterab] 


exact, mecaning 


it from time to time it becomes the 


ht and duty of the Supreme Court 


construe, interpret, decide, and 


lare their meaning in matters 


ply affecting the cours and cur 


Ig 
nt of the life stream of our re pub 

In such construction and inter 
etation, the members of the Su 
eme Court are forced to act, not 
much as judges between man and 
in, but rather as arbiters between 
ition and state, between nation o1 
between 


te and the individual, 


economic group and another 


mnomic group, in other- words as 


ial philosophe rs, as political econ 


ists, as elder statesmen 
lo preserve the confidence of the 
intry in their disinterestedness and 


ter impartiality in so acting, the 
embers of the Supreme Court must 
free of the slightest suspicion that 
ey are guided in their several opin 
ns by political ambition or partisat 
valty 


Such suspicion no matter how 


iseless will always chance to be 


esent if the members of the Court 
ow their names to be used as pos 


le candidates for | iol politic il on 


irtisan office. especia v the Presi 


ncy. 

Chief Justice Stone could do no 
iter service to the Court and to 
country, than by inducing his 
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colleagues to join with him in sign 
ing and publishing a self-denying 
resolution, setting forth their belief 
that no member of the Supreme 
Court should ever be considered as 
available for any political or parti- 
san office, including the Presidency, 
and expressing their hope and desire 
that the name of none of them ever 
be mentioned or used in connection 
with any such candidacy, appoint. 
ment, or election. 


JAMES M. ROSENTHAI 


Title Deeds in 
Ancient Times 


The following interesting historical com 
nent about the origin of title deeds is taken 
the July number of the Library Review 


published by the De partment of Justice 
Library, Washington, D. C., of which Mat 
thew A. McKavitt is Librarian | 


i face is an exhibit of ex 
tremely old deeds on parch 
ment and written in Latin in the 
Main Reading Room of the Library. 

Ihe exhibit was loaned to the 
Justice Department Library through 
the courtesy of the American Society 
of Book Plate Collectors and Design 
ers.] Those written in the 13th and 
l4th Century are particularly inter 
esting. The English Court hand, the 
old seals, the indentures, and the 
various shapes of the parchment 

ike a compelling show. 

Who first invented wills and deeds? 
No one knows. At the very dawn of 
written history we find them in a 
Actual 


examples are available. For instance, 


high state of development 


a will, on papyrus, dating back to 
2548 B.C 


a warranty deed, on a clay tab 


has been found in Egypt 


ali 


SPECIALIZED 


let, of 672 B.C. has been discovered 

sjoth showed the use of witnesses. 
The early Briton 

adopted the forms used by the Rom 


people of 


ans. The deeds at first were in Anglo 
Saxon but Latin soon became the 
language of all formal documents 
Ihe old forms were followed even 
when English took the place of Latin 
at the Reformation. 

We borrowed our forms of deeds 
from England. They had copied 
those of the French, who took the 
Roman form, who borrowed the 
form of the Greeks, who learned from 
the Hebrews, the Babylonians and 
the Egyptians. However, the dis 
tinctive features of the American 
system of recording deeds are in 
digenous. 

The Normans introduced the prac 
tice of making deeds with wax seals 

The early Saxons always affixed 
the Cross whether they could writ« 
their own names or not. This prac 
tice, as we know, of using the Cross 
for signature is still done today by 
the illiterate. Then the Normans 
used the seal only to show authen 
ticity, which remained the law until 
1676 when the statute 29 Charles II, 
Ch. 3, directed that deeds be signed 


as well as sealed and delivered 


Additional Law List 
Approved 


HE Special Committee on Law 
Lists announces the approval of 
the 1941 edition of the American 
Lawyers Insurance Service. 
STANLEY B. Houck, 


Chairmar 


INVESTIGATIONS 





ENTIRE INVESTIGATIVE ORGANIZATION FORMER SPECIAL AGENTS OF 


U.S. DEPARTMENT OF JUSTICE AND FEDERAL BUREAU OF INVESTIGATION 


LEGAL, FINANCIAL AND PRIVATE MATTERS; INSURANCE, COPYRIGHTS, PATENTS 
FAIR TRADE, REORGANIZATIONS, SUITS VS DIRECTORS, PLANT SURVEYS 
GENERAL INTELLIGENCE, ETC. 


A QUALIFIED STAFF, TRAINED AND EXPERIENCED IN THE F. B. Il. GUARANTEES 
HONEST PERFORMANCE, EFFICIENCY AND CONFIDENTIAL RELATIONSHIP 


TRACY AND SEERY 


T. H. TRACY 
W. F. SEERY 
LEON G. TURROU 





420 LEXINGTON AVENUE 
NEW YORK CITY 
M O HAWK 4-8063 
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JUDICIAL BUSINESS IN TWO LEADING FEDERAL COURTS 





[ There is given below an interesting statistical com- furnished especially for the JourNaL by Hon. Hoyt 
parison of the annual judicial business of two of the King, Clerk of the Court. No analysis of tl figures 
largest trial courts in the count) De rhaps in the given is here atte mpted It is believed the fatistics will 
world—the Federal Courts in New J) k City and in be read with interest, not only by the yudges and lawyers 
Chicago. The figures for New York are taken from the of the two districts, but also by lawyers and students of 
New York Law Journal. The figures for Chicago were Jurisprudence elsewhere. Ep 

UNITED STATES DISTRICT COURT, UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK NORTHERN DISTRICT OF ILLINOIS 


Statistics for Fiscal Year 1941 (13 Judges) 
pun Statistics for Fiscal Year 1941 (6 Judges 


CIVIL AND CRIMINAL ACTIONS 














CASES IN WHICH UNITED STATES IS NOT A PARTY 
ala Sak La Cieil “Total CIVIL AND CRIMINAL ACTIONS 
Pending July 1, 1940 205 146 l 598 1880 §=2830 Crim. Equity Law } ( I 
Commenced fiscal year 1941 6 t 118 195 1775 2398 Pending July I, 1940 212 173 183 25 1 » 138] 
Terminated fiscal year 1941 118 95 119 563 1584 2279 Commenced fiscal year 1941 481 18 2 1323 200] 
Pending June 30, 1941 93 55 730 =. 2071 2949 lerminated fiscal year 1941 536 57 867 —S Il 3 1211 2052 
CASES IN WHICH UNITED STATES IS A PARTY Pending June 30, 1941 157 116 116 88 1330 
Equity Law. Adr Civil Crim Tota 
Pending July 1, 1940 132 96 113 742 1037. 2120 
Commenced fiscal year 1941 3 3 303 893 1095 2297 NATURALIZATION 
Terminated fiscal year 1941 99 85 285 728 1091 2238 Declarat 
Pe nding June 1. 194] 6 64 131 907 1041 2179 — qs R= saad — ed ! Ad =~ 
NATURALIZATION 97 576 26 547 908 9719 
Declaratior 
Petitions Aliens Petitions of Intentior Repatriations 
Filed Admitted Denied Issued Filed Admitted 
19,762 16,881 609 26,415 2,380 835 BANKRUPTCY PROCEEDINGS 
BANKRUPTCY PROCEEDINGS Se . 
Section ( ter Al ~ ’ x . . ra | 
7B X XI XII XIilothers Tot : Oy = * : : ; 
Pending July 1, 1940 13 2 376 29 251 10 2235 2916 Pending July 1, 1940 326 114 47 37 87 95-2342 las 
Commenced fiscal year 1941 10 17 230 1 $ 2211 2472 Commenced fiscal year 1941 5 0 30 & B84 2419 259 } ey 
Terminated fiscal vear 1941 7 92 18 231 l 6 2468 2818 Terminated fiscal year 1941 7 2 38 24 > 64 0 2785 298 yasn 
Pending June 30, 1941 16 2? 284 33 0 7 1978 2570 Pending June 30, 1941 30 4 76 44646 «149 #1976 2 
roce¢ 
Will you help to extend the influence and activities of the Association by obtaining one ch 
new member? biee 
s : : : ° : ubje 
An application form is printed below, or the headquarters office will send you separate 
enc 


forms, if you prefer. 
A check for $6.00 ($3.00 if the applicant was originally admitted to the bar in 1936 or ne ay 
subsequent thereto) will cover the dues from October 1, 1941 to June 30, 1942. 





AMERICAN BAR ASSOCIATION 





e954 ’ . . rat xpan 
140 North Dearborn Street, Chicago, Illinois 
Date and place 
Original admiss 7 é 
State 
Other states 1 tte t (11 ny 
Bat Assoc t s b mgs 
White Mongoliar 
Name 
Ofies Address 
cs Cir « 
ame Address 
= Cas © 
i mclins "= ‘ 
rst YY \ a 
Check to the order of American Bar Association for $ s attached 
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All Law and Practice common to Administrative Agencies—A unified treatment 


Matthew Bender E Co. Announces — 





PIKE and FISCHER 


ADMINISTRATIVE LAW 


REPORTER—SERVICE—TEXT 









Tee GuIOt DECISIONS 








TABLES CusREnt 
Tex’ 
daceaeoune 









aancus 













news 
cerress 


NOW READY. Two initial volumes and complete current releases 
EVERY TWO WEEKS providing all these materials: 


grits, 
) *o 


say) 





















TEXT OF COURT CASES on Administrative Law, ‘‘horizontally"’ classified, 
according to points of procedure rather than according to agencies. This 


makes them available as authority in ANY agency litigation. 





xpert Editing 


y James A. Pike and Henry G. Fischer, ADMINISTRATIVE DECISIONS of general application, by all agencies, 


Vashington, > £ classified to facilitate citing as authority before ANY agency. 
® 
orizontally BACKGROUND DECISIONS, classified, analyzed, integrated—a DIGEST 
Ch fi d of the court decisions on administrative law from the inception of Federal 
aSSI lé regulation, to the beginning of the above two divisions (which begin 
cedure applicable to all agencies, as of 1940). | 
classified under 4000 integrated 
ubject headings, rather than agency by CURRENT ANALYSIS of difficult problems of administrative law and 


gency. This clears ‘'blind spots’’ in any 
ne agency's procedure 


oose-leaf 


practice by authors who are daily engaged in this work. Precisely 


classified. 


LAW REVIEW ARTICLES, by leading authorities and practitioners, ab- 


xpands — new material always in 
roper place stracted, classified. I 
fermanent REPORT of the Attorney-General's Committee on Administrative Law. 
ompression binders — contents shift 

right with new binders RULES of practice of agencies and STATUTES adopted to regulate 

y d M i administrative practice generally. 

ays instead of months — weekly or NEWS-LETTER, affording a quick survey of all recent developments in the 

rtnightly releases field, and rulings and regulations. 
luick Infi [ 

ule. 0 ormation TABLES, OUTLINE, INDEXES (by subject-matter, by descriptive word, 
ractical breakdown — Tab grouping and by agencies). 
For sample materials, free, write: 
MATTHEW BENDER & COMPANY, ALBANY, N. Y. OR 149 BROADWAY, NEW YORK CITY 
BER, 194] VOL. 27 635 














BAR ASSOCIATION NEWS 





Frank D. Foley 


President, Georgia Bar Association 


Georgia Bar 


Association 


HE fifty-eighth annual meeting ol 
the Georgia Bar Association was 
held at Savannah on May 22-24, 1941 


William Y. Atkinson of Newnan 


preside nt of the association pre sided 


Thurman W. Arnold, Assistant At 


torney General of the United States 
spoke on the subject of “The Bottle 
necks of Marvin A. Alli 
son of Lawrenceville, a member of 


the Legislature of Georgia, addressed 


Susiness. 


the association on the subject of 

Lawmak 
Charles 
L. Gowen of Brunswick spoke on the 
Trend To 


J SC ph 


“Lawyers, Lobbyists, and 


ers On Saturday morning 


subject of “The Recent 
ward Zoning and Planning.” 
Warren Dukes of Valdosta, a mem 


} 


ber of the Junior Bar and a student 


of the law school of Emory Univer 


sity, addressed the association \ 
short address was made by John T 
Vance, Law Librarian of the Law 


Washington, 
work 


Library of 
1 we 
of the Law Library of Congress 


I he principal after-dinner addr 


Congress, 


upon the subject of the 


SS 


at the annual banquet was delivered 
by Hon Biddle, Solicitor 
General of the United States, who 


Francis 


spoke on the subject of National De 
Thurman W Arnold and 
Vance made short talks. M1 


lense 
John I 
Vance, in his own inimitable way, 


enlivened the banquet by singing 


some southern songs, accompanying 
himself on the guitar 

Concurrently with the meeting ol 
the Georgia Bar Association and th 
Savannah Bar Association, the Com 


mittee of the American Bar Associa 


tion on Unauthorized Practice of the 

Law met on May 23, 24 and 25 
Othcers for the year 1941-42 are 

Frank D 


Grove! 


Foley of Columbus, Presi 
Middlebrooks of At 
Bloch 
of Macon, Treasurer; John B. Harris 
of Macon, 


(srice ol Macon, 


lanta, Vice President; Chas. ]. 


Secretary; Benning M 
Assistant Secretary 
lreasuret 

JOHN B. HARRISs, 


Secretary 


New Hampshire State 


Bar Association 


HE annual meeting of the Bar 
T Association of the New 
Hampshire was held at Melvin Vil 
June 28, 1941 


Upton gave 


State of 


lage, New Hampshire, 
Robert W. 


addre SS. 


President 
the president's Various 
standing committees, including the 
National Defense, 
presented interesting reports. A law 
Hon 
York 


Ameri 


Committee on 


institute Wwas conducted by 
William I New 
City, former president of the 


Ransom ol 


can Bar Association, on the subject 
“Labor Laws and National Defense 

Che address at the evening banquet 
was delivered by Col. O. R. Maguire 
of Washington, Chairman of the 
American Bar Association Commit- 


tee on Administrative Law, who 


spoke on that subje ct 


Officers for the year 1941-42 are 
Henry A 


Vice presicl rit 


president, Hon Burque 
Nashua; 


( OOK Roche ste! 


Burt R 
secretary-treasul 
er, Conrad E. Snow, Rochestet 

SNOW 


Hon. Henri A 


Burque 
President, Bar Association of the State of 


New Hampshire 


New York County 


Lawyers Association 


[Excerpt fror } 
dent, Robert McC. M presented at the 
nnual meeting, May 15 f 


I is not only the 
of a 


bar organization 


internal affairs 
which in 
terest its members. We in this Asso 
ciation, like the entire profession 


] 


are watching with profound concert 


momentous events taking place i 
every quarter of the globe, and ar 
speculating, as indeed we must, upor 
the future consequences to our means 
of livelihood and to our field of work 


No form of society has more need 


of lawyers than a democracy, an 
therefore none offers us so wide ar 
opportunity of service or so favorable 
W here 


men are free to undertake enterprises 


a prospect for remuneration 


at their own risk, to bargain singly 


or collectively, to creat possess ane 
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are 


rque 


YNOW 





tate of 


affairs 
ch in 
5 Asso 
ession 
oncert 
act lI 


nd 


are 

Upol 
means 
I work 
e need 


y ane 


vorable 
\\ he re 
rprises 
singly 


ess ane 


IURNAIT 





anster property as they wish, while 
live or upon death and to express 
heir honest views in speech or in 
riting, however critical these may 

even of the government itself, 
ere will be need of lawyers to give 
uund advice, and for the defense 
Where 
laintifls and deltendants are lree to 


ck judgme nts according to the facts 


nd enforcement olf rights 


ind the established law, they will 
equire men of legal training to han 
le their cases belore judge and jury 
hut these kinds of freedom are gua 
iteed to our actual and potential 
lients only where there is demo 
ratic self-government. A totalitarian 
w other form of dictatorial or near 
lictatorial government will no doubt 
mploy some lawyers to give form 
ind plausibility to the edicts of the 
rulers; but no autocracy could use 
nore than a small fraction of the 
present. membership of the bar 
Under autocratic regimes independ 
nt or private lawyers are in fact 
ither frowned upon as unnecessary 
wv actually persecuted. If you need 
any further warning in this respect, 
read the article in the May numbe 
f the AMERICAN BAR ASSOCIATION 
JOURNAL entitled ‘Lawyers in Ger 


nany.”’ 


Loose-Leaf Service for 


State Bar Associations 


HE New York Stat 


ciation for some time has fur- 


Bar Asso- 


ished its members a printed loose- 
eaf service covering matters of inter 
st to the lawyers of that state. The 
Colorado Bar Association has recent- 
y begun the same up-to-date prac 
tice. Perhaps other states are doing 
the same thing. 

This growing tendency to “stream 
line” bar association publications is 
in indication, first, of the increased 
vigor and alertness of bar association 
work throughout the country; and 
second, it is an indication that the 
legal profession at long last is be 
ginning to realize the importance of 
‘modern design” (as the radio voice 
alls it) in presenting written matter 
to the reader. 


OctToser, 194] VoL. 27 





BAR ASSOCIATION NEWS 


James P. Dillard 
President, Washington State Bar Association 


Washington State 
Bar Association 


HE annual meeting of the Wash 
| rete State Bar Association was 
held in Rainier National Park, July 
25-26. The business of the meeting 
was begun with an address by the 
president of the association, J. Speed 
Smith of Seattle. A leading address 
was that of Dean Judson F. Falknor, 
of the Law School, University of 
Washington, on “Legal Education 
1941.” Reports of standing commit 
tees occupied a prominent place in 
the meeting. An important event 
was an address by Hon. J. W. de B. 
Farris, K.C., Vancouver, B.C., former 
president of the Canadian Bar Asso 
ciation, on “Canada’s Status at Home 
and Abroad.” The address of Rev. 
James V. Linden, S.J., of Spokane, 
‘Administrative Law from a Philo- 
sophical and Political Standpoint,” 
attracted much attention. Hon. 
George B. Simpson of the Supreme 
Court of Washington spoke on “The 
Juvenile Court Bill.” 

James P. Dillard of Spokane was 
elected president for the year 
1941-42 

Tracy E. GRiFFIN, 


Secretary 





Expert Help for 
Corporate Practice 








4th Edition 
of This Classic of Finance 
Rewritten—Reorganized 


The Financial Policy 


of Corporations 
By Arthur Stone Dewing 


This famous book has long been a 
leading authority among lawyers, cor 
poration § officers, bankers There is 
nothing else like it for the attorney 
who must be thoroughly conversant with 
the changes taking place in financial 
policies, and the present-day practices 
in large and small corporations of 
all kinds 

This 4th edition realistically faces to 
day's problems and issues. It enables 
you, in your relations with corporat« 
clients, to take counsel from the effect 
of new trends, new developments in 
finance today; conclusions of analytical! 
studies, special investigations; realisti« 
lessons from financial experience; count 
less illustrations from practice. 

It covers the financial structure of the 
corporation and the procedure involved 
in determining income to meet the re- 
quirements of the business and the 
legal obligations in distributing it It 
presents the justifications for expan 
sion and reorganization and uncovers 
the problems, both legal and administra- 
tive, behind these operations. 

This great work takes into account 
governmental controls, changes in finan 
cial markets, court decisions of far- 
reaching consequences. It is the most 
exhaustive study ever made in the fleld 


1,600 pages, two volumes 
$10.00 








Corporate Dividends 
By Donald Kehl 


An exhaustive and definitive work on 
all phases of the law of corporate divi- 
dends. It brings together a wealth of 
authoritative information not previously 
available in any one source. Considered 
in detail are: the conflicting rights of 
common and preferred stockholders in 
relation to dividends; declaration, pay- 
ment, and revocation of dividends; lia- 
bilities of directors and stockholders 
in the event of an illegal declaration 
“It should prove of high utility to the 
corporate advisor."" Cornell Law Quar- 


terly 
$7.50 








Corporation Law 
for Officers and Directors 
By William J. Grange 


All the everyday procedures of cor- 
porate activity. Here is help in the 
working out of company problems from 
the corporate officer's point of view— 
what the enterprise may and may not 
do. It helps point out the pitfalls that 
may develop from improper action or 
from oversight of legal requirements 
Helps safeguard clients against the 
losses arising from such causes 328 
forms guide you in executing legal forms 


for corporate business. 









Sent for 5-Day Examination 


Within 5 days after receipt of the books 
send remittance plus postage. Or, if not 
satisfied, return books. (We pay deliv- 
ery when payment accompanies order 
same guarantee.) Write Dept. M525 


THE RONALD PRESS COMPANY, Publishers 


15 East 26th Street ESTABLISHED 1900 Mew Yok MY 
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JUNIOR BAR NOTES 


members of the 


F the 


Indiana Ban 


youngel 
had the opportunity, 


they would probably write a joint 


letter somewhat as follows to each 
member of the Junior Bar Conte) 
ence 
Dear Friend 
You are cordially invited to come to 


Indianapolis on September 


ind spend 
of the | 


week with us while you 
are attending the Annual 
the Junior Bar Conference. We 

made every preparation so that your stay 
enjoyable. We 


ranged an informal supper dance at the 


the rest 
Meeting of 
have 


with us will be have al 


Indianapolis Athletic Club on Sunday 
evening, the 28th of September I he 
following Tuesday evening, September 


jth, the Highland Country Club will 


be the scene of a formal dinner dance 
We have arranged each of these affairs 
so that you can meet and renew acquaint 


ance with all your friends in the Confe1 
ence and so that we may have n Oppo! 
tunity to meet you also 

You have doubtless heard of Hoosi 
hospitality. You can rest assured that 


Indiana lawyers will extend themselves 
to the utmost to give you a practical 
demonstration of what Hoosier hospital 
ity really is 
We are looking forward to meeting you 
personally upon your arrival to our city 
Sincerely yours 
YOUNG INDIANA LAWYERS 


Bar Committees have 


All Junior 


reported to the Chairman of the 


Conterence, that everything is in 


many members who 


are planning to attend the 


readiness for the 
Fighth 
The activities for 
Advance 


mailed to 


Annual Meeting. 


the session appear in the 
Program which has been 
all members of the Conference 


The Executive (¢ g 


ouncil’s agenda 1s 
filled with numerous important items 
of business. Accordingly, Chairman 


Powell has asked the ¢ 


Bar 


ouncil of the 
Junior Conterence to meet in 
session on Saturday, Sel 


\.M 


Washington Hotel, Indianapolis. It 


Executive 


tember 27th at 9:30 in the 


is expected the session of the Council 
t 


} 


will occupy most of the day 


One of the head-line events is the 


address to the Junior Bar of the 
Judge Advocate General of the 
United States Army. The National 


Broadcasting 
Allen W. 
network at 4:30 to 5:00 


Co. will present Gen 
Gullion s talk over its 
P.M 


eral 


red 
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By JAMES P. ECONOMOS 


Secretary, Junior Bar Conference 


Eastern Daylight Savings Time, Sun 


day, September 28 
Clark ol New York City 
ABA Civil 


Rights Committee, will speak on the 


Grenville 


past Chairman of the 
lime, 
He will 
Duval 


Winnipeg, 


subject “Civil Rights in War 
on Tuesday, Sept mber 30 


| 


be preceded by Robert 


Guy, Jr., a barrister of 


Mr. 


years ol age, 


Canada. Guy is only twenty 


nine but he has al 


ready achieved an enviable re¢ 


ord as a Canadian lawyer. He ts sec 
the Manitoba 


Association, Vice Pres 


retary ol Council 
Canadian Bat 
ident of the Young Men's Section ol 
Board of Trade, 


member on the Canadian 


the Winnipeg and 
in active 


junior Chamber of Commerce 


One of the most important events 
on the program is the second annual 
meeting of delegates in afhliated stat 
ind local junior bar which 
will be held Monday, September 2Y 
at 12:30 P.M. Philip H 

Popeka, Vice-Chairman of the Con 
the Com 
mittee on Cooperation with Junio) 


he 


includes 


groups, 
Lewis olf 


ference and Chairman ol 
Bar Groups, will be in charge 
wenda for this 
talks by Burt, Ohio; C. Jay 
Parkinson, Utah; Herzel Plaine, New 


Jersey; and Gilbert Shake, Indiana; 


meeting 


Vernon 


concerning the operation of the Stat 


Junior Bar Section. Suggested ways 
conducting interest 
Local 


] 


Junior Bar Groups will be presented 
by Alvah T. Martin, Chicago; Whit 

Los Ange les; 
Moines; and ] 


Baltimore 


and means for 


ing and timely programs by 


Robert 


Gilbert 


Harris, 
Des 


ney 

Bush, 

Prendergast, 
Che second issue of the Junior Bar 


News Bulletin has been printed and 


distributed to all officers of state and 
local Junior Bar groups. The many 
tters of commendation and con 


structive suggestions that have been 


received together with the additional 


information concerning the scope 


ind mode of operation of the various 


state and local Junior Bai 


groups 


has prompted its issuance. Untul 


further notice, it is planned to issue 


the Junior Bar News Bulletin quai 


terly This issue contains comments 


concerning the annual reports that 
have been made by Lewis | 
Jr., Paul Ff Hannah National Di 
rector of the Public Inton 

and Paul B. De Witt 


the Procedural 


lation Pro 


gram National 


Relorm 


Director ol 


Surveys An extended statement 1s 
given concerning the work ol the 
Junior Barristers of tl Los Angeles 
Bar Association. Whi R. Harri 


1S president ol thus vanization 


Through the impetu ived from 


this publication new applications 
for affiliation by State and Junior 
Bar groups are being received by 
the secretary daily 

Another importan ting sched 


uled for Sunday morning, Septem 


ber 28, is the meet ol the Stau 


Chairmen and Public Information 
Directors which will be held in the 
Bamboo Room of the Washington 
Hotel. Paul F. Hannah, Washing 
ton, D.C., and Howard Cockrill 
Little Rock, Arkansa vill preside 
At this time a review will be given 
of the success that has been achieved 
by the program in sponsoring more 
than six hundred 1 oO programs 
and an even large: ber of plat 
form talks Explana ns will be 
given concerning procedure 
adopted in the Op i mm of! typical 
radio series such as ) presented 
by the Junior Barr 1 Los An 
geles and the “Buck P pro 
gram being conducted in Oklahoma 
City. Another interesting radio series 
that has started is Barristers 
Legal Forum” whi esented by 


the Barristers Club of San | 


every Monday event ver Station 
KYA at 7:15 to 7:30 P.M. Gunthe 
R. Detert, President, has ay pointes 
Eugene M. Raggett, Chairman ol 
this Forum. As Chairman, he pre 
sents questions com ning points ol 
common and statutory law that are 
interesting to the n, then he 
receives answers trom tl nembers 
¥§ the Forum who explain the his 
torical background for ea int of 
law. 
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lorm ek * By 16 Great American Scholars | 
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IS THERE A PHILOSOPHY OF LAW? Sixteen of the greatest minds in 
America have answered this question. Their scholarly essays are bound to rock 
the legal world— make no mistake about that. 


Be on the ground floor of this noted, intellectual controversy. ORDER TODAY! 


seal 
IpPCiCsS 
larris 
ition 


trom 


iio “My Philosophy of Law”’ 


d by 
by 


ched Professor Joseph W. Bingham of Stanford University 
ytem Professor Morris R. Cohen of University of Chicago 
Star Professor Walter Wheeler Cook of Northwestern University 
Professor John Dewey of Columbia University 
Professor John Dickinson of University of Pennsylvania 
Professor Lon L. Fuller of Harvard University 

ton Dean Leon Green of Northwestern University 

hing Professor Walter B. Kennedy of Fordham University 
krill Professor Albert Kocourek of Northwestern University 
aid Professor Karl Llewellyn of Columbia University 
Professor Underhill Moore of Yale University 

Professor Edwin W. Patterson of Columbia University 
Dean Roscoe Pound of Harvard University 

OE Professor Thomas Reed Powell of Harvard University 
rams Professor Max Radin of University of California 

plat Dean John H. Wigmore of Northwestern University 


dur FEATURES: 


, This celebrated symposium was conducted under the direction of the Rosenthal 
Foundation of Northwestern University. 


ation 


n the 


piven 


i¢ ved 


——E 


pro Each author was given several thousand words in which to state his philosophy. 


oma Full page autographed picture of each author has been reproduced on special 
series tinted stock. 
Isters Text printed on India paper—deckle-edged. I 


d by 


Rich ornamental binding—finished in Cordoba, making it an exact duplicate of 
the finest grain leather. Gold lettering. 


ICISCO 
ation 
nine 


need 333 pages — 16 autographed photos — Deld. $5.00 


n ol 


The most scholarly, most richly printed and artistically bound volume of the year! 


Publishers 


ee BOSTON LAW BOOK CO. 


8 Pemberton Square 
his BOSTON, MASS. 


nt ol Sold by Leading Law Book Dealers Everywhere 
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INTER-AMERICAN BAR NEWS 


The Canadian Bar Paris had been guests of the Cana 
Association dian and American 


Che Annual Dinner, with His Ex 
{nnual m eting | ti . 
cellency the Governor-Genera ol 


Associations 


| The 25th 
Canadian Ba) 
im Toronto, Se pte mber ll t / 3 1/ 
Journal, the f 
of the meetir } 


{ssociati ’ 


attended \ 


timism prevailed throughout the ses 


argely spirit of op 


the request ot the 
lowing story 
sions and it was apparent that Ca 
sent ws hy the Secreta I 


to press Ed 


nadians all look forward to the time 


when the democracies will emerge 


N February, 1914, inspired by th triumphant from the present ! 
successful meeting of the American ole 

Bar Association held in Montreal the ee ee ae ee 
previous year, a group of representa officers were elected for the vear 
tive Canadian lawyers met to con 1941-42 
sider the organization of a nationa 

See President—J]. McG. Stewart, K.( 
association with aims and _ objects 

Halifax 


similar to those of the American Bat 


° Or Liddti c¢ ) sick , 
Association. The first Annual Me union Vice-President—G. H. At 
1) kins kK .¢ Winnipe Ly 


ing of the Association was he 


Ottawa in March 1914 \ 


\ iK Presidents for the Provinces 


» | ) ssecd in | S 
War came and pa | \ Ktiestn if”. Camnbell bcd 


turin 


sociation flourished [wenty-f 
: K.¢ Calgary 
vears later, it again faced the difh 
: British (¢ ylumbia R l Na i! 
culties of carrying on in the face of 
‘s K..¢ Vancouver 


international strif 
Annual Meeting was held in 1940 Manitoba—W. P. Fillmore, K.( 
With the 


ycars, howe ver, the 


exception of these tw Winnipeg 
\ssociatiol New Brunswick—H \ Po 
meet regularly Its K.¢ John 


Annual Meeting has Nova Scotia—]. W. Godfrey, K.( 
just been concluded in Canae S 


continued to Saint 


[wenty-fifth 


Halifax 
ond largest city, Toronto 


Kenneth | 


loronto 


Ontario Mack 
K.C., 
Prince Edward Island—W. I 
ley, K.C., Charlottetown 
Arthur Vallee, KC 
Montreal 


[his year, as in others, the Asso 
ciation enjoyed the 
tertaining many distinguished g Bent 
of other lands. Sir Norn 
K.C., long one of the leading mem Quebec 
bers of the English Bar, stirred and 


delighted his audiences with his wis Saskatchewan—]. G 


dom and wit. Honoural Jacob M K.C., Prince Albert 

Lashly (President of tl America ieee Wien 0 Witiieens 
5 i id s si y 

Bar Association) and Mrs. La K.C., Winnipeg 


captivated the Canadians with 


Honorary Secretary—Gerald Fau 
eux, K.( Montreal 
Honorary Ex 


charm of their personalities and th 


interest in things Canadian. Dr. E1 
Secretary—E. H 


rique Gil (the ofhcial representat CUEL 

of the Republic of Argentina and a Coleman, K.C., Ottawa 

leading lawyer of that country Secretary- Treasurer—T. W. Laidla 
brought home to the Canadians K.¢ Winnipeg 

some of the problems of hemispheric assistant Secretary—Glynn L. Cous 


solidarity and forged a link between 


Canada and the great continent of ,, . 
; Registrar—K. G. Morden, Toron 
South America. Maitre Henri Torrés 

formerly of the Paris Bar and now a [. W. Lariptaw, K.¢ 

resident of New York rec alle 1 hap Secreta Treasure? 

pier days when many of the mos The Canadian Bar A 

640 


distinguished members of the Bar olf 


Canada as the principal guest, was 


Buenos Aires Bar 
Association 


Ihe Argentina Bar ind part 


ularly the Buenos Aires Bat 


tion, are to be represented at 
annual meeting of the A rican | 
Association at Indianapo is As 
go to press, word comes to 


JOURNAL that Dr. Enrique Gil, Vi 


president of the Buenos Altres B 
\ssociation am i iding sou 
American lawye it \ pla 
for the United St HH is lO gI 
me of the principal add ses at 1 
Indianapolis meeti ‘rior to tl 
neetung Dr. Gil ad lth 
necting ol the Cat al ba As 
ciation at loro: Septembe 
Dr. Gil has nu yus friends 
the United States ho are okKing 
forward to greet it India 
ipolis He 1s al 1 ft 
he .) ] O 


Brazilian Bar 
Association 


The Brazilian B Association (lr 
stitute Da Ord Dos Advogad 
Brasileiros), “‘old f all Bar Ass 
ciations in Ameri ield a torm 
meeting on July 41 Al Janel 
at which there was delivered to th 
Ambassador of the U1 d States 
diploma making P nt Ro \ 
an honorary 1 Lt Brazili 
Bar Associatior I iL | 
been furnished, |! Brazil, a co 
f the proceedings nt. O1 
ree other ci Unit 
States Nay SO no! 
lLhey are Cord H Secretary 


State, Dr Le »S 


Pan American Union, and Jo 


Basset Moore, the nt authori 
on Internatio1 La Dr. Harol 

Valladao, an inent Brazilian law 
yer was the ficial orator” for t 

Brazilian Bar As tion 1 pI 
sented the awa! 
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FERRETING 


out case law need not be a major factor 


ONCE a lawyer spent the majority of his time patiently ferreting 


out the case law on the point he was investigating. ... 


FINDING READING UNDERSTANDING WRITING UP 


—— awa 
es ee 


THE CASE LAW 








TODAY the time spent in this matter can be greatly reduced 


by the use of AMERICAN LAW REPORTS ANNOTATED. 


OWNERSHIP OF AMERICAN LAW REPORTS MEANS 


[. Quick aecess to 13,000 exhaustive briefs, each kept to date by the 


most flexible system ever devised. 


If. A means to guard against overlooking cases which control and are 


painstakingly discussed in these great annotations. 


l1l. Availability in your own office of over 15,000 well-reasoned cases 
fully reported. Each annotation has one or more of these guiding 


eases faithfully reported. 


IV. Reliable answers to legal problems so authentic that many lawyers and 
judges make it a rule to turn first to A.L.R. when seeking authorities. 


Attractive terms are now available. Write either publisher. 


THE LAWYERS CO-OP. PUBLISHING CO., Rochester, N. Y. 
Neu York Office, 30 Broad St. 


BANCROFT-WHITNEY CO., 200 MeAlilister St., San Francisco, Cal. 
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stead of having it sold t 
all the facts in brief synoj 
are the advantages IRM 


of words 


1. IRM fire prevention enginee! 


Study, research and proj 


to select prime 
: *x1 policvholder 
| tore, IRM policyhoiders 
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that result in costly, dama 


suspended opera 


2. IRM offers sound indemnity 


istment of 


and fair adji 


matter of record. So is 


miums to policyholders 


of IRM. 


employer well if he ad 
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persona mvestication 


IMPROVED R 


D.:: the man you wo! 


coverage offers in 


erty 


pts vour suggestion to 





K tor Oduy hire insurance tn- 


} 


him? Does he like to have 


sis form? Very well. Here 


a minimum 


name. 


inspection enable them 


isks and keep them that way. There- 


re less likely to have fires 


; é 
ge and loss of business during 


t minimum cost: Prompt 


losses that do take place is a 


stantial return of pre- 
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nnually since the organization 


You will have served your 


make 


isk MUTUALS 
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Jesse A. Miller 





Miller of Moin 


prominent membdel 


Jesse A. Des 


lowa, long a 
the Association and for many y 

active in its affairs, died August 261 
as a result of an automobile accidet 
\ugust 8 


1869, on 


lowa H 


He was born 


farm in Johnson County 


graduated from Iowa Law School 
1891 and immediately entered pra 
tice in Des Moines. He was count 


attorney of Polk County 1903 


and district 


(1907-1910 


judge at Des 
He re-entered the ] 
t 

tice of law in 1910 and « 
active practice until his death 
He Was active in Dal 
work 
president of the Polk County B 


1930) and of the I 


locall 


y and nationally. He 
Association 
Association 19?] An 
American Bar 


1 1 


1916 until his death, he s 


State Bar 
ber of the 
from 
as a member of the General 
1918-24), on the Executive Con 
gates (1939-4] 

He is survived y his tn s 
Frederic M., Chief Justice of 
Supreme Court of Iowa, Alexa 
M., a partner i is law firm 
J. Earle, claim superintende 
Employers Mutual Casualty ( 
pany, Des Moines, lowa 


His death will be 1 yuurned by 


nt fo 


family and his loss will be felt by 
many lawyer friends in and ou 


the Association 
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The American Law Institute’s 


Restatement of the Law 


Is Rapidly Nearing Completion 





hed Volumes of the Restatements 


As Blackstone in 1765 reduced to written form the English Common Law so the 
"Restatement" is an enumeration of the principles of the American Common Law 
as deduced from a careful analysis and study of the pertinent decisions — The 
Restatement, prepared by a group of the leading jurists, teachers and practitioners 
of the American Bar, analizes, compares and reconciles the decisions of the courts 


and states the fundamental principles. 


Annotations in separate form for individual 
states permits a quick, certain and complete 
harmonization with the decisions of any of 


the forty-eight states. 


Published by 


American Law Institute Publishers 


For Sale by Leading Unpublished Volumes 
Law Book Publishers Everywhere which will complete the Restatement 
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BUSINESS NEED NOT 
“FLY BLIND” 


OUR SERVICES CHART A SAFE COURSE. 
THROUGH PROBLEMS INVOLVING 7. . 


© Property and Business 
Studies — 

@ Income and Estate Taxes— 

© Continuous Property 
Records — 

© Reorganization — 
Regulation — 

© Court Testimony—Insurance 








The AMERICAN 


APPRAISAL Company 


Founded 1896 + Offices in Principal Cities 


DODODDDADADANANDNONDDPDDYAS 
Are Attorneys 
People ? 


WE BELIEVE THEY ARE! 


And because we've treated them 
as such, the popularity of this 
hotel has grown steadily among 
members of the legal profession. 


Make it your headquarters on 
your next visit to New York. 
Across the street from the Wal- 
dorf-Astoria on the smart East 
Side, the Belmont Plaza offers 
you luxury at bargain prices. 


eaaaaaDaADpaaNNNADADADDaDA 


It’s just a few blocks from the 
midtown business district, Radio 
City, the theaters — everything 
you'll want to see and do in town. 
Each of our 800 rooms has both 
tub and shower, radio and full 
length mirror. Two popular- 
priced, air-conditioned restaurants 
including 


GLASS HAT 

NEW YORK’S GAYES1 

HOTEL RESTAURANT 
HOTEI 


BELMONT PLAZA 


Lexington Avenue at 49th Street 
New York 
John H. Stember, Manager 
800 Rooms from $3.00 


bedetefededetededecefadeiefeielafeielelatutaloiales 
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THE ORGANIZED BAR AND NATIONAL DEFENSE* 
By EDMUND RUFFIN BECKWITH 


Chairman, ABA Committee on National Defense 


UR title expresses exactly the 
subject of our concern. 
When we say “work” we 
mean it, and not merely a readiness 
to work exhibited in pious resolu 
tions or any other passive attitude 
When we say, “the work of the Bar, 
we mean to distinguish between all 
the activities of lawyers individually 
and those which for this purpose Lic 
within the peculiar competence of 
the organized corps of the legal pro 
fession. By “defense’’ we mean an 
active and effectual operation in the 
short is the 


primary area, which in 


t 


morale of the people, and by “na 


tional” we intend to describe this na- 


tion and all the fundamental at 
tributes which have made it strong 
and free 
> - > 

Ihe committee of the American 
Bar Association represents the whole 
country with one man from each 
Federal Judicial Circuit. Your state 


committee 1s one of forty-seven, and 


yur local committees in the cities 
where there are Army or Navy camps 
or stations are representative of the 
hundreds of such organized units ac 
tively engaged in conformity with 
plans and methods of uniform design 
ind scopt There are more than 
600 members of the state committees 
committees 


taken of the 


Advisory Boards for Registrants it is 


thousands on the local 


and when account is 


certain that more than half possibly 


two-thirds, of the 175,000-odd Amet 


*Notes for an address delivered at the 
Annual Meeting of the Virginia State Bar 
Association, White Sulphur Springs, W.Va 


August 8, 1941 
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HANDWRITING EXPERTS 
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Infra-Red and Ultra-Violet Photographs 
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ican lawyers are aligned with ou 


enterprise. It is certain that no oth 
group of citizens has ever voluntaril 
extensive a 


undertaken so public 


] 


service or so effectively and systemat 


ically performed it 


. 8 @ 

Every lawyer is familiar with wha 
we may call our incidental work 
his comprises the drafting of spe 
cial rules such as those required 
under the Soldiers’ and Sailors’ Civil 


and other continuing 


Relief Act, 
studies to improve procedure; th 
publication of such material, and fon 
the maintenance of th 


that matte 


committees themselves which is en 
tirely at the expense of the bar an 
charge; the 
of lay 


yers going into the Services so as 


in the aggregate a heavy 


conservation of the practice 


protect both their clients’ rights an 


their future occupations; and othe: 
things for which we have no tim 
how 
* * * 
The immediate task last Septer 
ber was to make available for tl 
great numbers of going into tl 


Forces, and their famili 
legal 


might require. ‘Iwo 


(Armed 

whatever assistance th 
weeks after tl 
Selective Service Act was passed tl 


ypointed ar 


free 


Committee had been a] 


uniform plans were being prepa 
for the state associations. At our 
the Selective Service Syste 


quest 
the Regulations affecting 


Ady iSOry 


amended 
the Boards so that they I 
nucleus 


There 


aid S 


came in every county the 


organization for the purpose 


were also the existing legal 


cieties and many local standing co 


Within two m 


mittees ynths tl 


1. See “Lawyers in Defense of Democra 
the Story of the American Bar 
Committee on National Defense,” a leafi 
printed for the on Ways an 
Means and obtainable t 


Association § 


Committee 


upon reques 
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nittee had comp I \ Man 
of Law” and the Government 
nting Ofhce had turned out 200, 


copies most of which have long 
been in the hands of draft 
ird personnel and the committees 


he bar. The Army and the Navy 


fied commanding ofhcers, and co 
rated with us in opening chan 
lor quick transmittal of applica 
is for assistance The ne wspapers 
the broadcasting companies were 
rous, and the people were quick 
carn. I know otf no xception to 
two statements: that every re 
which has reached the bar has 
promptly and skillfully attend 
o, and that the organization is 
ly adequat to handle every 
al that may be made from any 


re in the country or in any terri 


or island possession O1 irom any 

il vessel anywhei n the world 
. . ‘ 

icanwhile our o r great re 
sibility has b oming into 
iver view than ever belor In the 
rit world today i! ! hearts ol 
ind women ecvcrs nere there 1s 
overmastering hope, one dread 

al This hope for the pres 
ition of human Iibert this fea 


hat men will not know enough 


I ough to de 


\ f us know 


may not be brave 


it successfully 


things, and so question 
to mind, What has the on 

cd bar to do witl 
a general way tl inswer 1S as 
i as anything co De Hope 
lear are not enous [here must 
he will, and there can be no de 


hout unde 


ined purpose wi 
iliing and conviction. There must 
ourage, and there can be no cout 
sus resolution unless men have 
th that the ends for which they 
rk and fight and perhaps must dic 
erve to survive for all time. These 
gs are the heart of the morale 


thie people. 


Lhis nation does ne irm itself to 
end | ] j ' j 

na only its lana, | rade or 1ts 
sessions, nor could iny race ol 


es defend itself. What the coun 


ntends to defend is nothing more 


ess than its way ite under its 
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institutions of law and freedom. As 
to these, the bar is the ablest inter- 
preter of their nature and the chief 
means of their administration in 
such manner that they may be worth 
preserving. 

It is then the chief duty of the bar 
to be about this work, that the peo 
ple may have faith in their laws and 
systems, faith in the administration 
of justice both in and out of the 
courts, faith in the wisdom and good 
conscience of their government, in 
Its political processes, in its honest 
and vigorous devotion to the cause 
of individual freedom and the im 


partial protection of the rights of all. 


There will come to the attention of 
every lawyer the practical situations, 
in the state and in the nation, to 
which these necessities apply. It is 
not for me to suggest to you in what 
detail you shall discharge your pub 
lic duty, nor do you need to be re 
ninded how for a thousand years the 
renius of freedom has worked out its 
arts and wisdom. But there is one 
thing | can say to you, with certainty 
and with high hope. As men of the 
aw, protessionally charged with pro 
tecting private rights, you do not 
tand alone when you take up in 
our organizations of the bar the 


erty Everywhere throughout the 


preservation of public right and lib 


country your brethren are standing 
with you. In every state and every 
locality men are working together, 
thinking along the same line, plan 
ning in the same way. As never be 
fore the bar is united in the service 
of the nation and of human freedom 
everywhere. We are not men of lit 
tle faith, we are not weak and we are 
not afraid. We shall learn our duty, 
and in the cause of liberty and justice 


we shall do all that is required of us. 


MODERN BOOKCASES 
for the MODEST BUDGET 





DIRECT t ON 
from qeeree ron, 30-DAY 


°T GROWS with yous Lanany* 


FACTORY ‘SECTIONAL BOOKCASE APPROVAL 







per BOOK SECTION 
with GLASS DOORS 
Ideally Suited for the Modern Law Library 


Receding Doors for Protection and Convenience. 
Write for FREE CATALOG No. AB-101 showing many 
new and attractive designs and arrangements all at 

typical LOW—Direct from Factory—PRICES. 


THE C. J. LUNDSTROM MFG. CO., Little Falls, N. Y. 
Manufacturers of Sectional Bookcases for 
the Better Homes and Offices since 1899 
ENDORSED BY OVER 250,000 USERS 
New York Showroom, 130 W. 42nd St., 
Wis. 7-8663 








SECTIONAL IT GROWS WITH YOUR LIBRARY 
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Preserves Leather 
Book Bindings 





Protect your Law Library as well as 
your valuable personal books against 
we: and decay by the regular use of 
LEXOI It is easy to apply and gives 
added lIife t genuine leather Use 
LEXOI m book bindings, golf bags 
up te brief cases; in fact, on all 
prized leather belongings A pint, at 
$1.00, will treat about 100 volumes, a 
gallon, at $4.00, will treat about 800 
Sold by book concerns uggage hoe 
and department stores; or order direct 


THE MARTIN DENNIS COMPANY 
895 Summer Avenue Newark, N. J 
Dependable Products Since 1893 




















George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 
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FIRST U.S. CONGRESS WAS 
REPORTED IN SHORTHAND 


While the use of shorthand in the 
courts of this country dates back only 
to the time of the Civil War, and 
modern shorthand is but little over a 
hundred years old, forms of abbrevi- 
ated writing, or the use of characters 
to represent words, have been in use 
several hundred years—even back to 
“the grandeur that was Rome.” Thom- 
as Lloyd reported the first session of 
the United States Congress in 1789 in 
shorthand. In 1903 a monument was 
erected over his grave in St. Augustine 
Cemetery, Philadelphia, by the NA- 
TIONAL SHORTHAND REPORT- 
ERS ASSOCIATION, now in its 42nd 
year, with a nation-wide membership 
including most of the competent short- 
hand reporters in the United States. 


Louis Goldstein, 
Secretary, 
150 Nassau St., 
New York ¢ ity. 

















= LAW BOOKS 


If you are buying or selling law books it 


may pay you to read our new 32 page printed 


catalog No. 47 listing $ worth of law 
books at prices which greatly favor the buyer 
Copies free on request 


Claitor’s Book Store 


Baton Rouge, Louisiana 
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LAW BOOKS 
NEW AND USED ‘ 

We carry a big stock of second-hand sets | 
and text books. ' 

Write us for our second-hand list { 
BURGER LAW BOOK COMPANY ' 
537 So. Dearborn St. ' 

Chicago, Ill. { 

A 








Out-of-Print and Hard-to-Find Books Supplied 


Law books a specialty. Also family and town his- 
tories, magazine back numbers, etc. All subjects 
all languages Inquiries invited N hligatior 
(We also bu Id books and magazines.) Estates 


appraised. 


AMERICAN LIBRARY SERVICE 
117 West 48th Street, Dept. 114, New York 














To our readers— 


May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 


advertisers? 








SAVE 20-40°. 
USED BOOKS 
A-1 CONDITION 





JOS. M. MITCHELL 
5738 Thomas Ave. 
Philadelphia, Pa. 








AMERICAN JURISPRUDENCE 
CORPUS JURIS & SECUNDUM 
AMERICAN LAW REPORTS 
FEDERAL REPORTER 
UNITED STATES REPORTS 
DECENNIAL DIGESTS 
NAT'L REPORTER SYSTEM 
inc. Atlantic, Pacific, W.E. etc. 
48 STATES REPORTS 
Laws, Texts, Periodicals 


WE BUY AND SELL 
REBINDING 90c ea. 


Buckram, average size, 
postage to and from 


PENNSYLVANIA 


STATE, SUPERIOR, COUNTY 
DISTRICT, DIST. & CO. REPORTS 
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RATES 
10 cents per word for each insertion; minimum charge $1.20 


payable in advance. Copy shot 
month preceding 
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( LEARANCE BARGAINS FEDERAL 
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aw Review, vols. 1-43, and 
$37.51 Northwestern Reporter, 
ery nice set, $143.00-—-Massa 
1-300 single volumes, new buck 
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HUGHES—-FEDERAL PROCEDURE—VOLS 
) including 1941 Supplement——Good Cond 

i for quick sale—S$¢ Box Y—ABA 

RNA 140 N. Dearborn Street, Chicago, III 


\MERI( AN MARITIME CASES COMPLETE 
newly bounc erier T 10T $375.00 
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Here is the Book you have been waiting for. Pe 


FEDERAL 
PROCEDURAL 
FORMS 


By ALEXANDER HOLTZOFF 


Special Assistant to the Attorne 


and ALLEN R. COZIER 


Special Attorney in the Department of Justice 


Ohe need for Federal Procedu vil Sone 


has been apparent ever since the new rules went into 
effect. The rules attempted to insert brevity and sim- 
plicity in federal practice. As a result, many forms 
used prior to September, 1938, became largely obsolete 


and many others needed complete revision. 


Federal Procedu ral Jorms answers 


this need by presenting: 

1. Complete and authoritative forms for every type 
of practice in the District Courts of the United States. 
2. Forms for Appeals to Circuit Court of Appeals 


and U. S. Supreme Court. 


3. Forms for practice before the important Boards 








lation of forms for 
practice in all federal 
courts and before the 
important boards and 
commissions of the 
U.S. Government. 


and Commissions of the U. S. Government and for 


appeals from such bodies to the Courts. 


1. Annotations and cross-references to statutes and 
to the rules pertinent to such forms, together with 
notes containing helpful information as to pleading 


and practice. 





IMPORTANT NOTE 


In states where new procedural rules have been 
adopted which conform to the new federal rules, this 
book can be used for local practice as well as federal 
practice. All the attorney has to do is change the 
caption of the form and change any federal court 
reference in the body of the form to his state court. 
Then the forms contained in this book can be just as 


useful for his state practice as for federal courts. 











Complete in One Handsome Volume Containing More than 
1000 Up-to-Date Forms...Price $15.00 


THE BOBBS-MERRILL COMPANY + PUBLISHERS +* INDIANAPOLIS 
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